
Qwest 
607 14‘h Street NW, Suite 950 
Washington, DC 20005 
Phone 202.429.31 25 
Fax 202.293.0561 

Lynn Starr 
Vice President-Federal Regulatory 

EX PARTE 

Filed electronical(v via ECFS 

1Varlene H. DcrTt-tck 
Secretary 
Federal Communications Commission 
n n c 1 9 t h  C t m n t  CTX7 

Washing t~~ ,  DC 20554 
TTd I L  U L I W W L  u v v  

Re: In the Matter of Payphone Access Line Rates - CC Docket No. 96- 128 

Dear Ms. Dortch: 

On May 16,2007, Gary Lytle, Melissa Newman and Lynn Starr of Qwest met with Don 
Stockdale, A1 Lewis, Deena Shetler and Randy Clarke of the Wireline Competition Bureau to 
discuss the above-captioned proceeding. 

‘We discussed Qwest’s position that it has always complied with FCC payphone orders. Contrary 
to the argument of the private payphone providers, Qwest was not required to submit tariffs or 
cost studies to state regulators in 1997. Rather, Qwest was required to review its payphone rates 
and determine if these rates were compliant with the Commission’s “New Services Test” as 
enunciated in 1997. (If the rates were not compliant, revisions would have been required.) After 
a thorough analysis, Qwest determined that its rates were compliant. It so certified (as required) 
and served this certification on the FCC and state regulators, putting them on notice that Qwest 
believed its rates were compliant and that it had not filed any tariff revisions or cost studies. 

A more detailed analysis of Qwest’s position is included in the attachments, which were 
distributed at the meeting. 

This exparte is being filed electronically pursuant to 47 C.F.R. $5 1.49(f) and 1.1206(b). 

Sincerely, 

Is /  Lynn Starr 

Attachments 
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Copy with attachments to: 
Don Stockdale 
A1 Lewis 
Deena Shetler 
Randy Clarke 
Dan Gonzalez 
Nick Alexander 
Scott Bergrnann 
Scott Beutcl?lllllm 
Ian Dillner 
John Hunter 
Toin Navin 
Pam Arluk 
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Robert B. McKenna 
Associate General Counsel 

EX PARTE 

May 16,2007 

RE: Allegations That Qwest Did Not Comply -Witin The Pa-yplzone New 
Services Test Orders Until 2002-2003, CC Docket No. 96-128 

Several Payphone Providers have claimed that Qwest ignored the FCC’s Payphone Orders and 
made no effort (until 2002-2003) to comply with the Commission’s 1997 directive that its 
payphone access line rates comply with the “new services test”. This allegation is false. 
Attached is a detailed memorandum analyzing the allegation and documenting that Qwest ’ s 
compliance with the “new services test” was consistent with both the Commission’s rules and the 
common understandings within the industry at the time. In this memorandum we highlight 
several of the critical aspects of Qwest’s compliance. 

0 Qwest has always complied with the Commission’s Payphone Orders and analyzed its 
rates pursuant to the new services test as required by the Commission. After the FCC 
determined that payphone access rates should be filed only with the states, and that they 
should cctmply with the new services test, Q ~ e s t  tna!yzed the forward-looking costs of 
payphone access lines in each of its st2tes, compared those costs with the existing rates, 
and determined that the rates were compliant. As required by the FCC, Qwest 
continuously interacted (formally as well as informally) with the state regulatory agencies 
concerning payphone access line rates, and, where appropriate, subsequently made 
adjustments to these rates when directed to do so by state commissions. 

0 The payphone providers claim that Qwest ignored the FCC’s new services test because it 
did not file cost studies with the FCC or with state regulators uiitil such studies were 
requested by the states. There was never any requirement that Qwest do so. The 
payphone providers had argued in 1997 that such filings should be required. The 
Commission rejected this argument in 1997 and should not accept it retroactively now. 
This allegation is basically a request that the Commission reconsider its 1997 Orders. 

Qwest was required to certify io iis coinpliance with the with the FGC’s payphone rules 
in order to collect per-call compensation for its own payphone services. Qwest did so 
and served these certifications on the FCC as well as on all of the state regulatory 
agencies in states where it provided incumbent local exchange service, putting all the 
appropriate regulatory agencies on notice that Qwest believed its rates were compliant 
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and that it had not filed any tariff revisions or cost studies. The method of Qwest’s 
compliance with the Payphone Orders was outlined in these certifications. These 
certifications were subject to formal challenge before the FCC (filed by IXCs claiming 
that subsidies had not been removed from payphone access line rates). These challenges 
were rejected by the Commission. 

0 The payphone rate process has worked exactly as anticipated by the FCC. Adjustments 
have been made over the years as state regulators examined Qwest’s rates and as Qwest 
itself deemed modifications were necessary to comply with the FCC’s Orders. During 
the period 1997-2002, state regulatory proceedings resulted in modifications to Qwest’s 
paypho-n a n n n n n  *-n yI 

11C dbbC33 L l C  late5 in nine of Qwest’s foiirteeii states. 

/ s i  Robert B. IvIcKenna 
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Robert 6. McKenna 
Associate General Counsel 

M E M O R A N D U M  

EX PARTE PRESENTATION 

DATE: May 16,2007 

m: CC Docket No. 96-128, PAYPHONE ACCESS LINE RATES - Response 
To Allegations That Qwest Did Not Comply With The Payphone New Services 
Test Orders until 2002-2003 

It has recently come to Qwest’s attention that one of the participants’ in this docket has made the 
allegation that Qwest, unlike other incumbent local exchange carriers (“ILECs”) affected by the 
Federal Communications Commission’s (“FCC” or “Commission”) Payphone Orders in 1 997, 
failed to comply with the procedural amd process requirements imposed by the FCC. This 
alleged “non-compliance” is apparently predicated on the fact that: 1) Qwest did not file new 
intrastate payphone access line (or “PAL”) tariffs with the Commission after the adoption of the 
FCC’s revised payphone rules in its Reconsideration Order;’ and 2) Qwest did not file cost 
studies with state regulators demonstrating compliance with the FCC’s pricing directives (i. e. , 
the “new services test” or “NST”) in the absence of a request by the state, a complaint by a 
custom-er of“ a mew tariff filing. 

Qwest takes its obligations to comply with the FCC’s rules very seriously.’ When the FCC’s 
directive that Qwest’s intrastate payphone access lines must comply with the new services test 
was released, Qwest, as was required, promptly reviewed its payphone access line rates under the 
applicable test and determined that they were reasonable and lawful. Qwest thereafter provided 

The allegations are made by Davel Communications, Inc. and the Northwest Public 1 

Communications Council, primarily in an ex parte presentation made to the Commission on 
March 9,2007, attaching an earlier exparte presentation made by Davel alone on February 22, 
2007. We refer to the parties making this allegation collectively as “Davel.” 

In the Matter ofhnplemenlation ofthe Pay Telephone Reclassification and Compensation 
Provisions ofthe Telecommunications Act o f 1  996, Order on Reconsideration, 1 1 FCC Rcd 
2 1 233 (1 996) (“PayLDhone Reconsideration Order”) (subsequent history omitted). 

Of course, if Qwest had indeed failed to comply with any FCC-directed filing obligations, this 
would have nothing to do with the key issues in this case, and certainly would not undercut the 
fundamental reasonableness of Qwest ’ s payphone access line tariffs throughout the entire period 
involved in this dispute. 

2 



CC Docket No. 96-128 
May 16,2007 

Page 2 of 12 

certificates of compliance with the FCC’s payphone access line rules to interexchange carriers, 
the FCC and state regulators, and claims that these certificates were inaccurate were rejected by 
the Commission. In fact, the filing requirements that Qwest allegedly failed to comply with were 
not only not imposed by the C ~ m m l s s i ~ n ~  bu-t suggestions that they be imposed were rejected as 
contrary to the public interest. The charge that Qwest had flaunted FCC rules is simply not true. 

Specifically, the FCC required that Qwest4 offer payphone access line service to competitive 
payphone providers’ at non-discriminatory rates, and determined that this goal would best be 
achieved through application of what is called the “new services test? Qwest and other ILECs7 
were directed to examine their payphone access iine rates to determine if they compiied with the 
new services test, to make changes to the rates if necessary, and to certify that compliance had 
been achieved. These certifications were served by Qwest on both the FCC and state regulators.’ 
It was clear from the certifications that Qwest had not filed additional tariffs or cost studies with 
state regulators for its existing payphone access rates (as now demanded by Davel). Qwest also 
stood ready to defend its payphone access rates according to the new services test if a complaint 

On July 1, 2000, U S WEST, Inc., the parent of U S WEST Communications, Inc., an ILEC 4 

subject to payphone rules, and Qwest Coinmmizations C~rpora t i~n ,  merged. The resultifig 
ILEC company is Qwest Corporation. Unless specified otherwise, all references to Qwest in this 
filing are meant to indicate Qwest Corporation. References in quotations from Commission 
orders and other documents mean U S WEST Communications, Inc., the ILEC predecessor to 
Qwest. 

payphones, those used primarily to offer their own payphone services, and to ensure that these 

used by most competitive payphone providers. The term. “payphone access line” or “PAL” 
service is used herein to designate the service offered to competitors, or the “dumb” service. 
Smart Pal service will always be specifically identified. 

cap carriers. In order to meet the new services test, a price cap carrier filing a tariff for a new 
interstate service needed to document that the price of the new service recovered the services’ 
forward-looking costs plus a reasonable overhead allocation. 

At the time of the rulings under examination herein, all ILECs were covered by the payphone 
rules. Subsequently, the FCC ruled that only Regional Bell Operating Companies (“RBOCs”) 
were subject to these rules. In the ~ a t t e ~ ~  o ~ ~ i s c o n s i n  Public Service Commission ,Order 
Directing Filings, Memorandum Opinion and Order, 17 FCC Rcd 205 1 (2002), af jd  sub nom., 
New England Public Communications Council, Inc. v. FCC, 334 F.3d 69 (D.C. Cir. 2003). 

Because of the process in New Mexico, Qwest filed two certifications, one on May 20, 1997, 
and one on November 12, 1997. They were in all material respects identical except for the 
specifics of the New Mexico filing. 

Qwest and other affected carriers were required to file intrastate tariffs for both “smart” 5 

--- -- --_ ---- --+ A:,-.,,:,:,,+,,, -.:- ..:- +Ln Cnw ,,aiifiA iGAlq-Ljj -,-,xT).\L,A1la pl~,..r,,nacI +LncIa Idtt;> wt;lt: llU1 U l > C . l l l l l l l l Q l U l ~  V l 3 - i i - V L 3  LllC lCLlG3 IUl  ~U-bCLllCU U U l l l U  p y p l l u l l b  3b1 v;bba ,  L i lwab  

The “new services test” was originally a costing test for examining new services filed by price 

7 

8 
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were filed before a state commission or a state commission sought additional information on its 
own. Proposals by the payphone industry and others to impose more rigorous filing obligations 
on affected ILECs were expressly rejected by this Commission. Qwest was also part of an 
indu-stry group formed to ensure that compliance with the payphone rules would be properly 
achieved, and this group utilized the services of a common DC law firm. As far as Qwest can 
determine, all affected ILECs, at least those that were part of this joint effort, reached the 
identical conclusion on how to comply with the FCC’s payphone rules as did Qwest. 

We emphasize again that Qwest’s payphone access line rates were always just and reasonable 
and in compiiance with the F C C s  ruies. I o the extent adjustments were deemed necessary by 
state regulators, these adjustments were made. This would be true even if Davel’s claim of non- 
compliance with the FCC’s procedural rules was accurate. But the claim is not accurate. 

- 

Nature of the problem. 

Davel has claimed that Qwest made no effort to comply with the 1997 Payphone Orders until 
2002. For example, in Daveijs February 22,2007 exparte, the foiiowing was ciaimed: 

Pursuant to the Waiver Order issued by this Commission on April 15, 1997, the 
RBOCs were granted an extension until May 19, 1997, to have NST-compliant 
rates and supporting cost studies on file with appropriate state utility 
commissions. Qwest ignored the filing directives of the Waiver Order and prior 
orders, however, and made no attempt at compliance until five years after the 
filing deadline had passed. In 2002, Qwest for the first time filed ~ ~ ~ - ~ o ~ ~ l ~ a n t  

generally less than half of what Qwest had charged under its unreviewed rates 
between 1997 and 2002. 

For example, in its October 24,2006 ex parte filing in this docket, Qwest claims 
that ‘in 9 of Qwest’s 14 states, state proceedings prior to 2002 resulted in formal 
adjustment to payphone rates.’. . . This claim is grossly misleading at best, if not 
plainly false. There have been only three states (Arizona, Montana, and Oregon) 
where Qwest made timely PAL filings in order to comply with the NST or where 
final orders were entered resolving litigation related to the NST. Those three 
states have been excluded from Petitioners’ litigation against Qwest . . . . 

rates VJith the gtility cemmissions for the states at issue. Those r2tes were 

* * * *  

9 

Letter from Brooks E. Harlow, Miller/Nash LLP to Ms. Marlene H. Dortch, Secretary, Federal 
Communications Commission, CC Docket No. 96-128, filed Feb. 22,2007. See also Petition of 
Davel ~ommunications, Inc. et al. for Declaratory Ruling, CC Docket No. 96-128, filed Sept. 1 1, 
2006. 

9 
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Qwest’s October 24, 2006, exparte, attacked here by Davel, had summarized the various state 
proceedings involving Qwest’s PAL rates prior to 2002. It had also pointed out the rate 
methodology pursuant to which Qwest had evaluated its rates and determined that no further 
filings were required (something confirmed a€ter the FCC rejected interexchange carrier (“IXC”) 
challenges to Qwest’s certifications that its payphone rates had been brought into compliance 
with the FCC’s orders). We attach a copy of Qwest’s October 24 exparte as Attaclment 1. In 
point of fact, not only was Qwest’s filing not “grossly misleading,” it was totally accurate. The 
detailed analysis had been filed earlier on September 5, 2006, a copy of that exparte is attached 
as Attachment 2. 

The “filing requirement” posited by Davel never existed -- in fact, it was proposed by the 
payphone providers and some IXCs and rejected by the Commission. 

The FCC’s Payphone Orders, rather than supporting Davel’s argument, actually prove Davel’s 
allegation to be baseless. In fact, in those orders the FCC rejected the demands by payphone 
providers and others that the Commission adopt the very requirements that Davel now suggests 
Qwest did not compiy with. Davei is positing non-compliance by Qwest with a supposed ruie 
that the Commission, in 1997, refused to adopt. 

The Commission initially had required that payphone access line tariffs be filed at the 
Commission itself. It was only on reconsideration that the Commission ruled that payphone 
access line tariffs be filed at the intrastate level, subject to the guidelines for new services in the 
Commission’s rules and policies called the “new services test.” The new services test required 
that the rates for payphone access line services be: 1 ) cost based; 2) subsidy kee; and 
3) nondiscriminatory. 10 

The language relied on by the payphone providers is found at paragraph 163 of the Payphone 
Reconsideration Order, and reads as follows: 

LECs must file intrastate tariffs for these payphone services and any unbundled 
features they provide to their own payphone services. . . . States must apply these 
requirements and the Computer I11 guidelines for tariffing such intrastate services. 
. . . As required in the Report and Order, and affirmed herein, all required tariffs, 
both intrastate and interstate, must be filed no later than January 15, 1997 and 
must be effective no later than April 15, 1997. Where LECs have already filed 
intrastate tariffs for these services, states may, after considering the requirements 
of this order, the Report and Order, and Section 276, conclude: 1) that existing 
tariffs are consistent with the requirements of the Report and Order as revised 
herein; and 2) that in such case no further filings are required. 

~~ 

See Payphone Reconsideration Order, 1 1 FCC Rcd at 2 1308 7 163. 10 
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Standing alone, this language could imply that some sort of affirmative presentation to state 
regulators was expected, and that RE3OCs were expected to take the initiative in making such a 
presentation; Meed, this interpretation is the entire predicate for Davel’ s accusation against 
Qwest. But in context the Order cannot possibly be read as imposing such a requirement on 
Qwest, especially in light of the fact that the Commission had expressly rejected suggestions that 
would have required such affirmative filings with state commissions in the absence of initiation 
of a proceeding. Qwest did not read the Order that way, and instead was of the opinion that its 
own obligation was to conduct the necessary studies and to initiate state regulatory proceedings 
oniy if its rates were not consistent with the new services test, a new tariff was Gied, a complaint 
challenging the tariffed rates was filed, or a state commission asked for a formal filing. 

Subsequent events confirmed Qwest’s interpretation. 

After the release of the Payphone Reconsideration Order, some RBOCs were of the opinion that 
they could make the certification necessary to collect per call compensation even if their 
intrastate payphone tariffs did not compiy with the new services test, so long as any new tariffs or 
tariff filings ultimately would comply. That is, they believed that the new services test did not 
apply to existing intrastate payphone access line tariffs. Advised to the contrary by the FCC’s 
staff, those RBOCs (represented by the so-called “RBOC Coalition,” an ad hoc organization of 
which Qwest was a member) whose payphone rates did not comply with the new services sought 
to clarify what was necessary for them to collect “per call compensation” in the event that they 
could not get compliant interstate and intrastate tariffs on file and effective by the April 15 
deadline set for collection of per call compensation. Limited waivers were sought of both the 
interstate and intrastate filing requirenents. The s ~ b s e q ~ e ~ t  Waiver Orders (by the the2 
Common Carrier Bureau (“Bureau”)) made it clear what the expected regulatory actions were. 

In the first Order, the “Bureau Waiver Oipder,”” the Chief of the Bureau granted a limited waiver 
of the federal tariffing requirements and issued a clarification of the state filing requirements. 
The payphone providers (represented at that time by the American Public Communications 
Council (“APCC”)) filed comments claiming that the RE3OCs could not legitimately certify that 
their payphone access line tariffs complied with the new services test unless they refiled all 
existing tariffs at the state level and specifically justified them under the new services test. l 2  

The Bureau rejected this request, finding instead that the RBOCs would be required to insure that 
that their tariffs were compliant and c e r t i ~  to this effect: 

In the Matter oflmplementation ofthe Pay Telephone Reclass @cation and Compensation 
Provisions ofthe Telecommunications Act of1996, Order, 12 FCC Rcd 20997 (1 997) (“Bureau 
Waiver Order”). 

’* Id. at 21009-10 7 26,21010-1 1 7 28. 

1 1  
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In response to APCC’s contentions, we conclude that we do not have a record to 
deterrnine here whether the BOCs have complied with the state tariffing 
requirement for cost-based rates. As required by the Order on Reconsideration, 
however, LECs, including the BOCs, must be prepared to certify that they have 
complied with all of the requirements of the Payphone Reclassification 
Proceeding, including those involving intrastate tariffs, sub; ect to the limited 
waiver provided herein. l3  

,- ~ l’he Bureau Waiver Order also provided that a payphone service provider that “beiieves that a 
particular LEC’s intrastate tariffs fail to meet these requirements has the option of filing a 
complaint with the Commission. 47 U.S.C. Section 208.”14 Finally, the Bureau recognized an 
obligation by ILECs to file an ex parte statement by April 10, 1997 advising the Commission of 
the status of intrastate tariffs for unbundled features and functions that had not yet been federally 
tariffed if any such tariffs had not yet been filed.” 

The Bureau Waiver Order was followed almost immediately by a second waiver order Issued by 
the Bureau, this one granting a limited waiver t~ those RBOCs that did not already have 
compliant intrastate payphone rates in effect enabling them to certify compliance and collect per 
call compensation for their own payphone operations while their new tariffs were pending, 
predicated upon a commitment to make any rate reductions retroactive to April 1 5.16 The Second 
Bureau Waiver Order provided further confirmation and guidance as to the nature of the 
obligations of affected ILECs concerning intrastate payphone access line tariffs. 

In seeking the limited waiver, the P’OC Coalition had contended: 

[Tlhe RBOC Coalition argues that none of the BOCs ‘understood the payphone 
orders to require existing, previously-tariffed intrastate payphone services, such as 
the COCOT line, to meet the Commission’s new services test.’ It further argues 
that, in some states, there may be a discrepancy between the existing state tariff 
rates and state tariffs that comply with the new services test, which would require 
the LEC to file new tariff rates. In most states, however, the RBOC Coalition 
states, ‘ensuring that previously tariffed payphone services meet the new services 

I 3  ~ d .  at 21011 7 29. 

l 4  Id. 7 29, n.93. 

l 5  Id. at 20997-98 7 1. 

In the Matter of Implementation ofthe Pay Telephone Reclassijkation and Compensation 
Provisions ofthe Telecommunications Act of1 996, Order, 12 FCC Rcd 2 1370 (1 997) (“Second 
Bureau Waiver Order”). 

16 
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test . . . should not be too problematic. . . . The RBOC Coalition also states that 
‘each LEC will undertake to file with the Commission a written ex parte 
document, by April 15, 1997, attempting to identify those tariff rates that may 
have to be revised.’ In addition, the RBOCs state that they voluntarily commit ‘to 
reimburse or to provide credit to those purchasing the services back to April 15, 
1997’ . . . ‘to the extent that the new tariff rates are lower than the existing ones.’17 

APCC again raised its argument that ILECs should not be able to collect per call compensation 
without filing new intrastate tariffs, l8 and AT&T further argued that compliance could not be 
claimed until: 

(1) [the LEC] provides evidence that its state commission has actually considered 
these mattes and (2) the state has affirmatively determined that all payphone 
subsidies have been eliminated from intrastate rates. l9 

The arguments of APCC and AT&T were rejected by the Bureau?’ 

The Bureau also confirmed that the certification that BOCs needed t~ prepare in order to receive 
per call compensation did not need to be filed with the Commission, and that “[nlothing in the 
Commission’s orders . . . prohibits the IXCs obligated to pay compensation from requiring that 
their LEC payees provide such a certification for each prerequisite.”” The Bureau also noted that 
the Commission “retains jurisdiction under Section 276 to ensure that all requirements of that 
statutory provision and the Payphone Reclassification Proceeding, including the intrastate 
tzriffing of piyphcne services, hme been met.”?2 

Thus, the requirements imposed on all the BOCs with regard to intrastate payphone access line 
rates were established as follows: 

0 Review their payphone access line rates to determine whether they complied with the new 
services test and, if not, make appropriate corrective filings. 

Id. at 21375-76 7 14 (footnotes omitted). 

Id. at 21378 7 17 (“APCC argues that the Commission ‘must simply order 

17 

tariffs to be 18 

refiled.”’) (emphasis in original). 

l9 Id. at 21377 7 16, n.45. 

suggested by APCC and the IXCs.”). 

21 Id. at 21380 122.  

Id. at 21380 11 21’22 (“[Wle reject the various alternatives to granting a waiver that were 20 

22 Id. at 21379 7 19, n.60. 



CC Docket No. 96-128 
May 16,2007 

Page 8 of 12 

Ensure that the rates for smart and dumb payphone access lines were not discriminatory. 

Prepare certifications to the effect that compliance with the FCC’s payphone rules 
(including pricing of payphone access line services) had been achieved. 

While it was not clear just who these certifications were to be served on, Qwest served 
them on the IXCs who would be paying per call compensation, the FCC and all state 
commissions where Qwest provided local exchange service. 

Work with state regulators to ensure compliance with the new services test and other 
aspects of payphone compliance entrusted to states. Justify new tariff filings under the 
new services test where appropriate and make all state-requested filings utilizing the new 
services test costing gilidelines. 

0 

0 

As is documented below, Qwest complied with all of these requirements. 

In short, Davel’s claim that Qwest violated the FCC’s rules and orders by not filing cost 
showings justifying its payphone a,cl.sess line rates in the absence o f a  state request that it $0 so is 
predicated on “violation” of a requirement that the Commission expressly declined to impose. 
This position cannot be sustained legally. It is even less sustainable when one considers Qwest’s 
actual actions to comply with the Payphone Orders. 

Qwest’s actions regarding payphone access line tariffs conformed to the FCC’s 
r~qui~ements. 

In order that it could properly certify as to its compliance with the Commission’s rules, Qwest 
conducted a review of its existing intrastate payphone access line rates and costs. The Qwest 
method of evaluation of its intrastate payphone rates was as follows: 

0 Qwest determined the forward looking cost of its payphone access lines using 
the forward looking cost methodology Qwest was advocating to the state 
commissions for its other services (most state commissions at that time were 
still using historical costs to determine rates, although Qwest was advocating a 
forward looking cost methodology). 

0 Qwest compared the price of the intrastate service, p h s  the interstate subscriber 
line charge, to determine the overhead that would be assigned to the service if 
existing prices were maintained. The overheads on the 1997 intrastate rates 
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reflected in a forward looking cost methodology were between 2% and 155%.23 
Based on analysis of prior FCC orders implementing the new services test, Qwest 
determined that these overhead amounts were reasonable and consistent with the 
new services test.24 

Finally, Qwest examined its “smart” payphone access line rates to determine that 
the same costing methodology (including overhead percentages) was used in 
pricing smart payphone access lines, thus avoiding discrimination. The overhead 
allocations for smart payphone access lines were in line (generally within several 
percentage points) with the payphone access line rates. 

Based on the prior deteminations of allowable overhead in the Computer 111 and Open Network 
Architecture dockets, Qwest determined that these overhead amounts were within the limits 
allowed under the new services test, and that its rates for smart and dumb payphone access lines 
were not discriminatory. Accordingly, because its payphone access rates were already consistent 
with the new services test, Qwest did not file any new intrastate tariffs or rate justifications for 
payphone access lines purchased by competitive payphone providers. 

Qwest prepared the necessary certifications of compliance with the payphone access line rules. 
Copies of the certifications are attached as Attachment 3. The analysis of how these 
certifications should be made, and who should receive copies, was part of the joint ILEC/RBOC 
effort (including a single DC law fim) to determine the best way to comply with the FCC’s 
certification rules. The FCC had already ruled that cost support did not need to be filed with 
states if new tariffs were not necessary (unless, of course, the state regulatory agencies requested 
such information or initiated a proceeding), and that cost support did not need tr? be filed with the 
FCC itself. The question was what would be put into the certifications, and who should receive 
service copies. Based on these discussions, Qwest determined that information of the type 
reflected on Qwest’s certifications was the proper response, and Qwest decided to serve the 
certifications on the IXCs, the FCC and the appropriate state commissions. As can be seen from 
the certifications attached hereto, the FCC and state regulators were clearly informed that 
Qwest’s certifications did not include the Qwest initiation of the filing of any cost support for 
payphone access line rates. The FCC never suggested that Qwest’s certifications were other than 

These figures are from a document dated May 14, 1997. Qwest’s initial review (reflected in an 23 

internal document dated April 10, 1997, showed overhead assignments between -20 and +35% 
for existing payphone access line rates (for the flat rated basic payphone access line service). 
These differences were based on different cost calculations and addition of the CALC into the 
price for overhead calculation. Subsequent review showed overhead assignments between the 
two numbers. 

The Qwest calculations were conducted in both April and May of 1997. 24 
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in complete compliance with its rules, or that Qwest might have had to do more vis-a-vis state 
regulators in order to be in compliance with the new services test. 

The Commission had an additional occasion to review the accuracy of Qwest’s certifications, this 
time in an adjudicatory context. As noted, Qwest sent copies of these certifications to the IXCs, 
state regulatory commissions and the FCC. The certifications were challenged by several IXCs, 
who refused to pay the proper per-call compensation on the basis of these challenges. In a 
complaint action against these IXCs brought before the FCC, the IXCs defended by challenging 
the validity of the certifications -- claiming that they were not sufficient to warrant per call 
compensation because they did not demonstrate compliance with the FCC’s payphone rules (in 
this case the prohibition against subsidies). The FCC rejected these challenges and found that 
“Complainants7 [U § WEST, now Qwest, and Ameritech, now AT&?-] letters to Defendants 
satis@ the Commission’s certification req~irements.’’~~ 

In addition, while Qwest did not file cost support with state regulators in April of 1997, Qwest 
actively participated in state proceedings concerning its payphone access rates between 1997 and 
2002. In fact, in nine of Qwest’s fourteen states, state regulators conducted active and probing 
studies of Qwest’s payphone access line rates, often ordering rate reductions. Qwest has also 
litigated its payphone access line rates in state court. Qwest was also in close contact with each 
state commission during this period on an informal basis. Payphone providers and payphone 
associations (along with IXCs and other interested parties) appeared before state commissions, 
both formally and informally, and discussed the new services test with regulators. A detailed 
summary of formal state activity concerning Qwest’s payphone access line rates between 1997 
and 2003 is attached hereto as Attach-men? 2. 

The actions of three of Qwest’s states in response to Qwest’s filings and discussions as described 
above are illustrative of the ability of state regulators to react to Qwest’s approach to the new 
services test and payphone access line tariffs. The avenues pursued by these state commissions 
illustrate the scope of state authority to require modifications to intrastate PAL tariffs if they 
deemed it necessary to provide adequate protection to the public, including the ordering of 
re funds . 

In Arizona, in 1997 and 1998 the Arizona Corporation Commission (“ACC”) opened an 
investigation into the local exchange carrier rates for payphone services for Qwest (U § WEST) 
as a result of tariff revisions made in January 1997. The then-existing rates for payphone access 
line services were approved, subject to possible true-up if such was deemed appropriate by the 
Arizona Commission. The Arizona Payphone Association (“APA”) was granted intervention in 
this investigation on February 1 1 , 1997. Aii parties and intervenors had the opportunity to fiie 

25 In the Matter ofAmeritech Illinois v. MCI Telecommunications Corporation, Memorandum 
Opinion and Order, 14 FCC Rcd 18643, 18658 7 29 (1 999) (subsequent history omitted). 
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testimony. On November 4, 1998, the ACC staff and the APA reached a settlement agreement. 
Om December 3 1, 1998, the ACC adopted this settlement agreement and ordered the reduction of 
Qwest’s PAL rates (effective January 8, 1999) to the level of its flat-rated business rate 
retroactive to April 15, 1997. The ACC concluded that “[tlhe rates and charges contained in the 
Agreement are just and reasonable and in compliance with all state and federal law.” The flat 
rate payphone access line rate was reduced from $42.3 1 to $33.03. The settlement provided for 
refunds back to April 15, 1997. The payphone providers represented in the Arizona proceeding 
agreed that the $33.03 rate met the new services test. 

In Colorado, the Colorado Payphone Association (“CPA”) filed a complaint with the Colorado 
Public Utilities Commission (“CO PUC”) on March 3 1, 1998 alleging that Qwest’s payphone 
access lines rates did not meet the FCC’s new services test guidelines. Following a hearing 
(including a recommended decision by an administrative law judge), the CO PUC rejected the 
new services test proposals of the CPA (the CPA had recommended TELRIC cost methodology). 
However, it agreed with the CPA that Qwest’s payphone access line and feature rates were priced 
too high and ordered that payphone access line rates be reduced to the price of a two-way trunk 
service (similar to a flat-rated business line). The price of a payphone access iine was reduced 
from $46.63 per month to $40.79 per month. Refunds were denied. 

In Oregon, the Oregon Public Utilities Commission (“OPUC”) approved Qwest’s) payphone 
access line rates as compliant with the Commission’s “new services” test at the level of the flat- 
rated business rate. This decision was upheld by the Circuit Court of the Third Judicial District 
in Oregon but overturned by the state Circuit Court of Appeal. The issue has been remanded to 
the OPUC for ~ ~ v ~ ~ ~ ~ ~ a ~ ~ o ~  (which is ~ ~ ~ ~ i ~ ~ ) ~  The Court ruled that the OPI-JC had not correctly 
applied the Commissim’s new services test. That case is prospective. There is also a pending 
refund complaint case in Oregon for the period 1997 and 2003. The OPUC has written to the 
FCC for assistance on the meaning of the April 15, 1997 Waiver Order. 

It is obvious that these proceedings were not duplicated in every Qwest state. It is equally 
obvious, however, that this type of proceeding was available to payphone providers in every 
state. The fact that the payphone providers chose different courses in other states does not in any 
way detract from Qwest’s compliance with the Commission’s Payphone Orders. 

west’s a n a ~ ~ s i s  of its ob~i~ations un rders was not uni 
of an i ~ ~ u s t ~ - ~ i  

As noted above, Qwest’s analysis of its obligations under the Payphone Orders was coordinated 
through an industry-wide team effort. The essential consensus, at least as viewed by Qwest (we 
do not want to judge the actions of other companies, nor are we competent to do so) was that 
Qwest’s filing obligations were exactly as specified herein -- no cost filings were required until 
normal state processes demanded them. Such processes could include a state-initiated 
investigation, a general tariff filing, a complaint by a payphone provider, or normal daily 
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interaction between state commissions and Qwest regulatory personnel. Qwest was involved in 
all of these activities, and its actions were always in complete compliance with the FCC’s rules 
and guidelines. To the best of our knowledge, the exact same analysis applies to the other 
carriers affected by the Commission’s Puyphone Orders in 199% 

There is no basis for any of Davel’s claims. 

Based on the foregoing, Qwest submits that Davel’s assertion that Qwest was somehow an 
outlier in the field of compliance with the FCC’s payphone rules is clearly incorrect. But the 
foregoing also undercuts the remainder of Davel’s claims as weil. The Commission deiegated 
the responsibility to ensure that payphone access line rates were reasonable to state regulators. 
Payphone providers either took advantage of the appropriate state processes or, in many cases 
ignored those processes altogether. The states undertook to use their own rules and laws to 
ensure compliance with the FCC’s guidelines and, where appropriate, state courts also played a 
role in ensuring such compliance. 

These cases should be long over. The remedies the states ordered should be left untouched, as 
should whatever remedies the payphone providers wish they could have extracted from states (or 
which they tried to extract from states and failed) likewise left untouched. In addition, because it 
is a necessary part of finally terminating these proceedings, the FCC should rule that the Second 
Bureau Wuiver Order was not an unlimited preemptive waiver of state filed tariff laws, but 
instead was, in the language of the Order itself, a “limited” waiver applying only to the 
difference between rates on file on April 15, 1997 and rates filed between that date and May 19, 
1997. 

/s/ Robert B. McKenna 

Attachments 
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Qwest 
607 14" Street NW, Suite 950 
Washington, DC 20005 
Phone 202.429.3125 
Fax 202.293.0561 

Lynn Starr 
Vice President-Federal Regulatory 

EX PARTE 

Filed electronically via ECFS 

October 24, 2006 

Marlene H. Dortch 
xcretar-y 
Federal Coinmunications Commission 
445 i P  Street sw 
Washington, DC 20554 

ri - - .- 

Re: In the Matter ofpayphone Access Line Rates - CC Docket No. 96-128 

Dear Ms. Dortch: 

On October 24, 2006, Lynn Starr, Bob McKeivla and Melissa Newinan, all of Qwest, met with 
Toin Navin, Don Stockdale and Pain Arluk of the Wireline Coinpetition Bureau to discuss the 
above-captioned proceeding. 

In a separate meeting to discuss the above-captioned proceeding, Lynn Starr and Bob McKeniia, 
in person, and Jerry Thompson and Glenda Weibel, by telephone, all of Qwest, met with A1 
Lewis, Pam Arluk and Lynne Engledow of the Pricing Policy Division of the  irel line 
Competition Bureaue 

In both meetings, we discussed payphone issues, including why rehnds sought by private 
payphone providers are inappropriate. The attached document was used as a basis for our 
discussions. 

This exparte is being filed electronically pursuant to 47 C.F.R. $ 5  1.49(f) and 1.1206(b). 

Sincerely , 

/s/ Lynn Starr 

Attachment 

Copy via einaii to: 
Tom Navin 
A1 Lewis 
Don Stockdale 
Pamela Arluk 
Lynne EngIedow 



In the Matter of Payphone Access Line Rates - CC Docket No. 96-128 

October 24,2006 

I. Waiver Order 

The “Waiver Order” cannot form the basis for federal “refunds.” 

By its own terms. 

By the terms of the ex parte that led to the Waiver Order. 

And the FCC would not have authority to issue a Waiver Order such as desired by the 
Payphone Providers in any event. 

It very clear’,y said that, for those ILECs that needed to file ne\\’ tariffs in order t~ mike 
the certifications necessary to obtain per call compensation, and these new tariffs charged 
a lower rate than the rate in effect on April 15, the carriers would in essence make the 
new rate retroactive to April 15. 

And this was done. 

The process of evaluating the rates for lawfulness beyond this very limited commitment 
W a b  I G l L  LU SLiZlt: l t : g U l a l u l b ,  WllU c;alllt;u U U l  1llt;ll u u l l g a l l u 1 1 3 .  
____- 1 - r ~  L- -LA- Y1---t-C ___- --.I-, ,,,:,A et,,:, -LI:- -A: , . -~  

The Payphone Providers’ entire case has now fallen into the Waiver Order bucket. In 
other words, the Payphone Providers now take the position that the Waiver Order, from 
its inception, spelled out the full scope and panoply of rights of Payphone Providers to 
argue their own versions of the “new services test” as it was applied by RE30Cs to their 
intrastate payphone rates commencing in 1997. Unless they can somehow transform a 
very limited waiver of the rule against retroactive ratemaking into a massive restructuring 
of the entire federal and state tariff and jurisdictional structure, the Payphone Providers 
cases have evaporated. 

This does not mean that they had no cases or real options. They did, and they often took 
advantage of their legal rights to challenge intrastate payphone rates (and, where the state 
declined to use its tariff processes, to bring federal action in Wisconsin). Sometimes they 
were successful (in 9 of Qwest’s 14 states, state proceedings prior to 2002 resulted in 
fomal adjustment to payphone rates), and sometimes they were not. And very often they 
simply slept on their rights. 

1 



It is inisleading of the Payphone Providers to contend that the Waiver Order inust be read 
far beyond its terms or intent or the Payphone Providers will have had no opportunity to 
assert before proper authorities their own version of the “new services test” that governs 
payphone rates. 

In Qwest’s case, reliance on the Waiver Order is even less persuasive: 

0 The Order did not apply to Qwest. 

Qwest’s certifications that its payphone rates were lawful were formally 
challenged before the FCC and these challenges were denied. 

In the Waiver Order world posited by the Payphone Pmviders: 

0 They ciaiin that a federal “refund“ right was created if intrastate payphone rates 
did not comply with the Payphone Providers’ version of the FCC’s “new services 
test.” 

e They claim that this right is enforceable even if the state regulators were not asked 
to set rates consisteiit with this version of the “new services test.” 

e They claim that this right is enforceable even if the state regulators were asked to 
set rates consistent with this version of the “new services test” and declined to do 
so. 

0 At least some of the Payphone Providers seem to believe that the issue of the 
lawfulness of the filed intrastate payphone rates between 1997 and 2002 for each 
state must be decided by the FCC, which wm!d a!sc establish a !;2,vfb! ritte for 
each jurisdiztim. 

e Other Payphone Providers seem to believe that the issue of the lawfulness of filed 
intrastate payphone rates should be determined by a court. 

0 Still others seem to believe that the issue of the lawfulness of filed intrastate 
payphone rates should be determined by state commissions, subject to appeal to 
this Commission. 

0 In all cases the Payphone Providers vigorously seek to deny RBOCs the statutory 
protections provided by Section 204 of the Act whenever the FCC seeks to 
impose refund liability on a carrier. 

2 



11. Wisconsin Order 

The Wisconsin Order was a rate order issued in a specific rate proceeding. To the extent 
that it established standards for applying the “new services test” that resulted in RBOC 
modifications to their intrastate PAL rates, it was not retroactive, nor could it have been 
(rate orders are, as a matter of law, prospective only). 

The Wisconsin Order does not form a basis for refunds or determinations that pre- 
Wisconsin Order rates of any carrier were unlawfbl or uiireasoiiable under the “new 
services test.” Far more analysis of the law of rates, jurisdiction and refunds would have 
been necessary. 

Note, in the ~ppeal  ofthe Wiscomii? Order, the FCC recpestec?. that the appeals be 
dismissed because the Wisconsin Order did not cause injury to any carrier, disavowed 
LllaL L1le v v  13bu113;11 wluLl buulu uL u3Lu as a finding that rates “ere ur;!a.v;if;;!. Instead the 
FCC argued that it was applicable only when new rates were filed. The Court found that 
the impact on new rates was sufficient to support an appeal. 

+Ln+ +L T X J ; n n r \ w r < n  C L - A a +  n n r 1 A  La , > m a i l  

111. O r ~ ~ o n  

Oregon has two proceedings ongoing examining Qwest’s Payphone Access Line rates. 

These proceedings are an exainple of how the process is supposed to work-state 
regulators evaluating intrastate rates consistent with federal standards. 

The Oregon Coininission has asked the FCC for advice on the meaning of the Waiver 
Order. It has not asked for anything else. There is no reason or authority to justify the 
FCC becoming - involved in the Oregon proceeding. 

3 
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Qwest 
607 14” Street, NW, Suite 950 
Washington, DC 20005 
Phone 202-429-3120 
Facsimile 202-293-0561 

Melissa E. Newman 
Vice President - Federal Regulatory 

EXPARTE 

Filed Electronicaltv Via ECFS 

September 5,2006 

Marlene H. Dortch 
Secretary 
Federal Communications Coinmission 
445 i P  Street, SW. 
Washington, DC 20554 

Re: In the Matter of Payphone Access Line Rates -- CC Docket No. 96-128 -- 
Payphone Provider Refund Developments 

Dear Ms. Dortch: 

The ex parte presentation attached hereto, prepared by Robert B. McKenna, Associate General 
Counsel for Qwest, discusses recent critical developmeiits in ongoing efforts of payplione 
providers to collect “refunds” for intrastate payphone access rates paid to incumbent local 
exchange carriers between 1997 and 2002. In addition, attached at Exhibit 2 is a summary of the 
treatment of payphone issues by states in Qwest’s region. 

This apar te  is being filed electronically pursuant to 47 C.F.R. $5 1.49(9 and 1.1206@). Please 
contact me at 202.429.3120 if you have any questions. 

Sincerely, 

/s/ Melissa E. Newinan 

Att ac hments 

copy to: 
Anthony J. DeLaurentis ( 



Qwest 
1801 California Street, Idh Floor 
Denver, Colorado 80202 
Phone 303 383-6650 
Facsimile 303 8981 107 

Robert B. McKenna 
Associate General Counsel 

Filed electronically via ECFS 

EX PARTE 

September 5,2006 

Marlene H. Dortch 
Secretary 
Federal Communications Commission 
Room T-W B-204 
445 lYh Street, S.W. 
Washington, DC 20554 

Dear Ms. Dortch: 

The purpose of this meinoranduin is to bring the Federal Corninunications Coinmission 
(“Commission’’ or “FCC”) up to date on several critical developments in the ongoing efforts of 
payphone providers to collect “refunds” for intrastate payphone access rates paid to incumbent 
local exchange carriers (“ILECs”) between 1997 and 2002. 

Payphone providers claim that they have a federa! right to co!!ect “refitnds” becmce they 
canted that ILEC ifitrastatc payph~ne access line (“’PAL”) tariffs did act cmnp!’y’ with the bkv. 
Services Test, under which ILEC payphone rates were to be based on forward-looking costs and 
a reasonable overhead allocation. Under the statutory scheme of Section 276 of the 
Telecoinmunications Act and the FCC ’s implementiiig rules, state regulators were to comply 
with the guidelines of the New Services Test established by this Commission in evaluating 
intrastate payphone access rates filed by ILECS.’ Qwest is an ILECIRBOC with PAL tariffs on 
file and has a direct and significant interest in how the Commission treats tlie issues currently 
under consideration in this docket. Qwest’s intrastate PAL tariffs have always been lawful and 
in compliance with all relevant FCC directives. But even if they were not, the payphone 
providers have not postulated a federal refund right. 

’ Ultimately it was determined that this section of the Act applies only to Regional Bell 
Operating Companies (“RBOCs”). However, most relevant Commission orders refer to ILECs, 
and we continue to use that terrn herein. 
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As Qwest pointed out in its exparte presentation of June 22, 2006, the payphone providers’ 
efforts have no basis in law, fact or equity.2 There are currently pending five declaratory ruling 
petitions raising, in varying styles, the payphone issues that ultimately demand resolution by this 
Comini~sion.~ This ex parte presentation elaborates on some of Qwest’s June 22, 2006 analysis, 
especially in light of the recent decision of the Ninth Circuit Court of Appeals in Davel 
Communications, Inc. v. Qwest Coi-~oration.~ As is discussed herein, the Davel opinion will 
ultimately result in referral of one specific issue to this Commission under the doctrine of 
primary jurisdiction,’ and brings into focus other issues already under consideration in this 
docket. Qwest submits this exparte presentation to address all of these issues. A formal referral 
document will be filed when feasible. However, Qwest does not expect the Commission to delay 
these proceedings while the court works out the logistics of referral, and, as the issues to be 
referred are already under consideration in this docket irrespective of potential referral, a 
decision need not await referral in order to commence analysis. Certainly analysis of the 
potential impact of Davel on the instant proceedings need not await fomal referral. In 
particular, the Commission should clarify the following threshold issues regarding the refunds 
sought by the payphone providers: 

That the Commission’s 1997 Waiver Order did not create an open-ended 
exemption from the filed tariff doctrine or the rule against retroactive 
rat einaking . 

2 Letter from Lynn Stan, Qwest to Marlene E€. Dortckr, Secretary, Federal ~ o m m ~ ~ ~ c a t i o n s  
Commission, J lm~  22,2006, filing attached letter from Robert B. McICeiana to Mar!ene H. 
Dortch, June 22,2006 (“June 22 exparte”). 

No. 96-128, filed July 30,2004; Petition of the Independent Payphone Association of New 
Uork, Inc. for an Order of Pre-emption and Declaratory Ruling, CC Docket No. 96-128, filed 
Dec. 29,2004; Southern Public Communications Association Petition for a Declaratory Ruling, 
CC Docket No. 96-128, filed Nov. 9,2004; Petition of the Florida Public Telecominunications 
Association, Inc. for a Declaratory Ruling and for an Order of Preemption, CC Docket No. 96- 
128, filed Jan. 3 1,2006; Michigan Pay Telephone Association Second Petition for Declaratory 
Ruling, CC Docket No. 96-128, filed May 22, 2006. 

2006 U S .  App. LEXIS 21098 (gth Cir. June 26,2006) (“Davel”). The original opinion, 
reported at 45 1 F.3d 1037, was amended on rehearing (and withdrawn). See 2006 U.S. App. 
LEXIS 21061 (9th Cir. Aug. 17,2006). The amended opinion has not been published in the 
Federal Reporter at this time, however, it is attached hereto as Exhibit 1. 

Matter ofImplementation ofthe Pay Telephone Reclassijication and Compensation Provisions of 
the Telecommunications Act qf 1996, Order, 12 FCC Rcd 2 1370 ( I  997) (“‘Waiver Order”). 

Illinois Public Telecommunications Association Petition for a Declaratory Ruling, CC Docket 3 

Specifically, the scope and intent of the Commission’s April 15, 1997 Waiver Order. In the 
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0 That the Waiver Order had no effect on tariffs that were effective on or 
before April 15, 1997. 

That only state regulators (and, where appropriate, federal regulators) have 
the authority to inalte the determination of whether filed tariffs are 
reasonable and what the reasonable rates contained in a tariff should be. 

This submission also addresses the payphone providers’ suggestion that state regulators took 
casually their responsibility to ensure that payphone rates complied with all relevant laws, 
including iinplemeiiting the New Services Test as required by the Commission.6 This 
implication is decidedly untrue, at least in Qwest’s territory. Accordingly, in order to dispel this 
inaccuracy, Qwest presents herein a summary description of the state proceedings that it has 
been involved in concerning Qwest’s intrastate PAL rates. As has been previously discussed, 
Qwest is of the opinion that the state proceedings (or lack thereof in those states where Davel 
and others chose not to invoke the formal state challenge mechanisms) are totally dispositive of 
Davel‘s claims, and that this position is not disturbed by the Ninth Circuit’s Davel decision. 

I. ISSUES BROUGHT INTO FOCUS BYDA VEL 

A. Background 

As has been noted, the proceedings before this Commission are not the only proceedings where 
payphone providers are attempting to collect unwarranted “refimds” based on intrastate PAL 
tariff payments. Most significantly, in the recent Davel case, the Ninth Circuit Court of Appeals 
directed the parties to craft an appropriate process to obtain the Commission’s resolution. of one 
issue that the coli13 believed could not be resohed withwit the ~omnnission’s direction (whether 
the Commission’s Waiver Order was of universal duration or whether it applied only to the 
specific time limit covered by the initial filing and effectiveness of ILEC tariffs in April of 
1997). The court also issued several interpretations of opinions of this Commission (primarily 
finding that the Commission intended to overrule state-filed tariff laws and statutes when it 
issued the Waiver Order), and deferred judgrnent on whether an assessment of the 
reasonableness of Qwest’s intrastate PAL rates between 1997 and 2002 could be made by the 
court or whether that matter too would ultimately need to be referred to this Commission. Qwest 

See, e.g., Letter from Jonathan L. Rubin, Counsel for Florida Public Telecommunications 
A Accnrist inn,  -yyvI--I-v- Ix. t~ M ~ P E C  H. k-t-tch, FCC, CC Docket NQ. ?6-!28, Aug. 3, 2006, ; ~ t  Exhibit 
A; Ex Parte Letter from Michael W. Ward, Counsel for Illinois Public Telecommunications 
Association to Marlene H. Dortch, FCC, CC Docket No. 96-128, June 23, 2006, at Attachment; 
Ex Parte Letter from Robert F. Aldrich, Counsel for American Public Communications Council 
to Marlene H. Dortch, FCC, CC Docket No. 96-128, June 23,2006, at Attachment. 
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advised the Cominission of the issuance of the Davel decision and the fact that Qwest had sought 
limited rehearing by exparte letter of July 19, 2006.7 

On August 17, 2006, the Ninth Circuit amended its opinion and denied the Qwest rehearing 
petition.’ Thus Qwest will be approaching the district court with appropriate referral documents 
as soon as issuance of the Ninth Circuit’s inandate permits. Thereafter Qwest will file a formal 
declaratory ruling petition. 

In addition, Qwest faces a separate appeal raising exactly the same issues as were examined in 
Davel. In TON Services, Inc. v. Qwest Corp~ration,~ a different payphone provider had sought 
the identical relief before a federal district court in Utah. As was the case in Davel, the district 
court dismissed the case with prejudice, instructing the plaintiff to bring its complaint to the 
proper regulatory agencies. TON Services, Inc. appealed to the Tenth Circuit Court of Appeals, 
where briefing is now ongoing (Qwest’s brief in opposition was filed on August 11, 2006), and 
an oral argument date has not yet been scheduled. Given the issues in play, the Tenth Circuit 
inay reach an opinion contrary to that of the Ninth Circuit ori at least some of the issues 
addressed in Davel. 

The pendency of all these proceedings brings a heightened sense of urgency to the Commission’s 
task of definitively describing what actually happened in 1997 when it established guidelines for 
states to follow in evaluating intrastate payphone access line rates. It also brings to the fore the 
importance of the Commission’s explanations of the intricacies of the regulatory structure that it 
established in 1997, and how it interoperated with the ~oininunicatioiis Act and the statutes of 
the various states to whoin was delegated the responsibility to oversee the intrastate PAL tariffs 
Lila1 were to comply with Section 276 of the Act and the Coriniission’s guidehies thereunder;. it L 

Qwest will file an appropriate petition once the proper referral mechanism has been issued by the 
district court. In the meantime, it is important that we spell out briefly how the Commission 
must treat the issues specified and raised in the Davel case (and in the TON case as well) in order 
that tlie Cominission’s analysis need not be delayed by the referral itself. 

Letter from Melissa Newinan, Qwest to Marlene H. Dortch, Secretary, Federal 7 

. .  . .  Coll?lmunlcatlo;s Coiiimssioii, July 19, 2006, filing attached letter frorn Robert I3. PvlcKenna to 
Marlene H. Dortch, July 19, 2006. 

See 2006 U S .  App. LEXIS 21061 Cir. Aug. 17,2006). 
9 TON Services, Inc. v. Qwest Corporation, No. 06-4052 (lot1’ Cir. docketed Feb. 27,2006). 
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B. Davel, Incorporated v. Qwest Corporation 

The Dave2 Court basically addressed three issues. First, it held that the Commission’s Waiver 
Order superseded state and federal filed tariff law, pennitting “reknds” that deviated froin filed 
tariffs in circumstances covered by the Waiver Order itself.” As the Court noted: 

If a local exchange carrier relied on the waiver, it was required to reimburse its 
customers ‘from April 15, 1997 in situations where the newly [filed] rates, when 
effective, are lower than the existing [filed] rates.’ The order emphasized that 
the waiver was “limited” and “of brief duration.”” 

The Court ruled that “the filed-tariff doctrine does not bar a suit to enforce a command of the 
very regulatory statute giving rise to the tariff-filing requirement, even where the effect of 
enforcement would be to change the filed tariff.”I2 Thus, for those parties that had taken 
advantage of the waiver, the filed tariff doctrine, at both the federal and state level, was deemed 
waived by the Coininission ia order to effectuate its decisiori that rates for PALS be effective on 
April 15, 1937. 

Second, the Court also found that the scope of the Waiver Order was not clear, and that it was 
not possible, without a specific decision by the Commission itself, to determine whether the 
Wavier Order was an open-ended assault on all PAL tariffs filed at any time after the Waiver 
Order itself, or whether it was limited to the tariffs that were filed within the 45-day period 
following issuance of the Waiver Order.” Recognizing that the “Waiver Order is national in 
scope, affecting local exchange carriers and payphone service provides throughout the country, 
inciuuifig many iridUst~== paticipztnts riot involved in this iitigation,”14 the cow< remanded the 
case to the district court with instructions to determine the best process (stay or disixissal withcut 
prejudice) for referring the issue of the scope of the Waiver Order to the Commission for 
resolution under the primary jurisdiction doctrine. 

_ _ _  - I - -  If- 

Third, the Court ruled that, until the Commission determines the scope of the Waiver Order, the 
court could not make a determination as to whether the question of the reasonableness of 
Qwest’s PAL rates between 1997 and 2002 was within the primary jurisdiction of the 
Commission, state regulators or the district court, and declined to rule on the issue.” 

Davel, 2006 U.S. App. LEXIS 2 1098 * 18-*20. 10 

Id. *9-”10. 1 1  

Id. *16. 12 

13~d.  “32. 

Id. 

Id. “33. 

14 

15 
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On August 22, 2006, counsel for Davel filed an exparte letter in which the amended Davel 
opinion was attached and discussed.“ Davel’s characterization of the opinion was dramatically 
sitewed and inaccurate.17 Perhaps most startling was r>avel’s implication that matters never 
discussed in the Davel opinion, or discussed and decided in Qwest’s favor, had been “rejected” 
by the Court? Given that the Dave2 case involved an appeal of a motion that required, for 
purposes of analysis, the assumption that all of Davel’s factual allegations be accepted as true, 
this attempt to bootstrap a legal presumption into a binding conclusion of law is odd and 
insupportable, to say the least. For the most part we do not treat Bavel’s latest missive directly, 
preferring instead to discuss the significance of the court’s opinion to the Commission’s pending 
proceeding. Davel’s efforts to limit the scope of the authority of this Commission to interpret its 
own Orders are also addressed below. 

C. Scope of DaveZAs a Limitation of this Commission’s Authority to Determine 
the Meaning of Its Own Rules and Orders 

Bave! asserts that the Davel decisim !zrge!y supersedes mc! negates the Commission’s OWE 

authority to regulate PAL issues on a nationwide basis.” Davel ignores the fact that the vast 
majority of entities nationwide affected by the Commission’s pending proceeding are not parties 
to the Davel litigation. The Commission. has the authority and the obligation to rule on all 
pertinent issues in this proceeding, including those raised by Qwest herein. Although the Dave2 
Court required referral to this agency of only one of the three issues that it addressed, the 
Commission has the authority and the obligation to address all three. This is true for several 
reasons. 

- rirsi, the Dave! decision endorsed referral of a single issue as a first step in what it recognized 
could be a series of referrals, both to the FCC andto state regulators. The Ninth Circuit 
concluded that the “scope” of the Waiver Order is a threshold issue necessary to a determination 
of whether Davel has any right to relief under any circumstances. The Ninth Circuit recognized 
that, even if Davel were to prevail in its argument about the scope of the Waiver Order, the court 

Letter from Brooks E. Harlow, Miller Nash LLP, counsel to Davel to Ms. Marlene H. Doi-tch, 

On July 6,2006, Davel had filed an earlier ex parte presentation describing the Dave2 decision. 

16 

Secretary, Federal Communications Commission, Aug. 22,2006 (“Harlow Letter”). 

Letter from Brooks E. Harlow to Marlene H. Dortch, FCC, July 6, 2006. As described in 
Qwest’s July 19, 2006 ex parte letter, Davel’s July 6, 2006 exparte presentation also seriously 
mischaracterized the Davel decision. 

17 

.- 
I’ For example, Davel implies that the Davel decision has determined that the Waiver Order 
applies to Qwest, despite the fact that no such decision was made. Harlow Letter at 1. 

See Harlow Letter at 3, wherein counsel expresses the expectation that the Cominissioi~’~ 
action ora the primary jurisdiction referral will be limited to “that relatively narrow issue.” 

19 
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would then have to address whether Davel’s claims should then be referred to state coinrnissions 
and/or back to this Coinmission to address the merits of Davel’s rate-reasonableness argument. 
To the extent that the merits of Davel’s claims include issues already before the Commission -- 
such as the bar against retrtiaactive application of the W?sconsi‘n Onlei. in 2002, or Qwest’s lack of 
reliance on the Waiver Order in 1997 -- then it would be inefficient for the Coininission to not 
rule on these issues even if the Ninth Circuit had already ruled on them in the context of the 
specific Davel litigation. Nothing in the Davel decision in any way bars the Cominission from 
ruling on other issues, either on an industry-wide basis or as they apply to the dispute between 
Davel and Qwest. 

Second, the Davel opinion does not even foreclose the Commission froin deciding the specific 
filed tariff issues that the Ninth Circuit analyzed in the context of the dispute between Qwest and 
Davel. The Ninth Circuit has no authority to preclude the Cominission from resolving the 
meaning of Cornmission orders. The Cominission’s Waiver Order interpreted and implemented 
the authority given to the Cornmission under Section 276 of the Act, and therefore the scope of 
At,, --*A1 - L A - -  :- Llldt GULfiU1lty 13 within th& c o i ~ ~ i ~ s s i o n ’ s  jufidctioz if az aPpell& cudl”t has previously 
P!!ed cn the saze  issue in a sep2rate case ( i e . ,  a case not illvolving a challenge to a Collzrr?,ission 
decision brought under the Hobbs Act).2” 

This principle was made clear in ~at iona l  Cable & Te~eco~~~munications Association v. Brand X 
Internet Services,21 in which the Supreme Court addressed a situation where the Ninth Circuit 
Court of Appeals had interpreted an ambiguous section of the Communications Act. The 
Commission subsequently reached a different interpretation, and the Ninth Circuit held that its 
own earlier ruling was dispositive and binding. The Supreme Court reversed, holding that: 

A- coiJj-ys ;I1 r - e -  ;u1 --- j ---r‘- UJlLlCl 7: -  CZonstpJ-ctiiin of a stam& &Imps an agency zonsim-ziion 
otherwise entitled to Chevron deference only if the prior court decision holds that 
its construction follows from the unambiguous terms of the statute and thus leaves 
no room for agency discretion. 22 

This rule has all the more force here because the Ninth Circuit was not merely attempting to 
interpret the Commission’s authority under Section 276, but was attempting to interpret the 
Coinmission’s own intent in adopting the Waiver Oipder. 23 The Ninth Circuit clearly cannot bind 

”28 U.S.C. 5 2342; 47 U.S.C. 5 402. 

2688 (2005). 

i2 Id. at 2700. 

National Cable & Telecomnzunications Association v. Bipand X Internet Seirvices, 125 S .  Ct. 21 

Challenges to Commission rulings orders must be brought under Section 402 of the Act. 
Courts otherwise do not have the authority to reverse or modify Commission decisions. See 
FCC v, ITT World Comnz~nications~ Inc., 466 U.S. 463,468 (1984). 

23 
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the Commission to a particular interpretation of its own rules outside of the context of an appeal 
pursuant to the Hobbs Act and Section 402 of the Act, nor did the Ninth Circuit evidence any 
intention of doing so. 

Moreover, all of the issues that Qwest subinits should be addressed herein are matters of 
industry-wide concern, not simply matters pertinent to the dispute between Qwest and Davel. 
Indeed, they are before this Coinmission irrespective of any referral from the Davel Court. All 
three of the issues addressed by the Ninth Circuit in Dave2 are subject to appraisal and decision 
by the Commission, and we address all three herein. This is true whether or not the District 
Court determines to seek the Cornmission’s expert opinion on ail three of these issues. What the 
courts choose to do with the final decisions of this Commission is a matter for the judiciary, and 
need not disrupt the Commission’s processes in interpreting and implementing its own rules. 

In addition, despite the fact that counsel for Davel clearly believes otherwise, the decision in the 
Dave2 litigation itself has, up to this point, been interlocutory, based on assumed facts that are 
still subject to challenge on remand in court. For example, Davel alleged in its Complaint that 
Qwest “relied” on the WGE’IJ~Y Order. Becmse Qwest filed its motion to dismiss the G~mp!ai~t  
under Fed. R. Civ. P. 12(b)(6), which requires the Court to assume as true all of the factual 
allegations of the Complaint, the Ninth Circuit was precluded froin addressing this factual 
allegation. As Qwest has pointed out to the Commission, however, Qwest did not rely on the 
Waiver Order and the refund commitments addressed in the Waiver Oider have no application to 
Qwest. Davel also alleged, and the Ninth Circuit was required to assume for argument purposes 
only, that Qwest’s rates did not comply with the New Services Test from 1997 to 2002. To the 
contrary, Qwest’s rates have always complied with the New Services Test, and the Ninth 
Circuit’s opinion in no vmy precludes the district court or the Conmission fro= so fiading. 
n,, uauel’s suggestion to the contrary is fi.i-JOlOiiS, 

The Ninth Circuit’s decision on the filed tariff doctrine stands for the unremarkable proposition 
that, for the period April 15 to the effective date of new tariffs that permitted an ILEC to cei-tify 
that its PAL rates complied with the FCC’s rules, ILECs that did not have effective PAL tariffs 
in effect on April 15 would be required to refund the difference between those tariff rates and the 
new rates (if lower).24 This refund would be required even if it were to be found that it would 
have otherwise violated the filed tariff doctrine. Qwest has never challenged this simple 
proposition. The Davel decision does not purport to establish the Waiver Order’s effect, or the 
Commission’s intentions or authority, for periods of time after the tariffs upon which 
certifications were filed took effect, or for ILECs that did not rely on the Waiver Order. Indeed, 
the Ninth Circuit deferred the issue of what the Commission meant when it issued the Waiver 
Order to the Coinmission itself. 

The refund obligation ran until the new tariffs, if any, actually took effect. Thereafter it would 
be meaningless, because the refund was limited to the difference between the new tariffs and the 
old tariffs. 

24 
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D. Issues That Should Be Addressed by the Commission in Light of theDaveZ 
Decision 

The Davel decision highlights three vital issues that the Cornmission must decide as part of its 
overall evaluation of the PAL rate disputes. While these issues are clearly not the only ones that 
must be addressed in finally disposiiig of the refund claims submitted in the various forums 
across the country, the fact that theDave1 Court chose to focus on them makes it especially 
important that they be deterrniiied coiiclusively by the Commission. 

The issues themseives, and the resoiution thereof, are straightforward. 

1. The Commission’s 1997 Waiver Order did not create an open-ended 
exemption from the Filed Tariff Doctrine 

For the reasons pointed out in Qwest’s June 22, 2006 exparte pre~entation,~~ as well as in other 
ex parte presentations and subil~issions currently on the record, the Comnission’s 
April 15, I997 Rkiver Order -wits of very limited itpp!icabi!ity. It was issued because some 
ILECs were not able to get their initial PAL tariffs into effect by April 15, 1997, and therefore 
could not submit the necessary certification to receive per-call compensation under the 
Commission’s rules. Therefore, these carriers promised to make their compliant filings 
retroactive to April 15, 1997, resulting in refunds for rates paid between that date and the 
effective date of the new tariffs. The refunds were to cover the period between April 15, 1997 
and the date on which tariffs that permitted certifications of compliance to be filed took effect. 
In the case of tariffs where no challenge to the certification was filed, or where a challenge was 

Oider was fulfilled wpon the effective date of the new tzriff and further challenges to the 
lawfulness of ILEC PAL rates would be dealt with under the specific laws of the states where the 
rates were filed. 

26 

filed but rej eCted,27 vh;itever -flaiver of the f: 1 11 leu A tal ,.A 111 cc uub A n+d.- 11 111G n viis envisioned by the Waii’ei. 

Julie 22 ex parte at 16- 1 8. 

See, e.g., Comineiits of AT&T, Inc., et al., CC Docket No. 96-128, Feb. 28,2006, at 5-6 

25 

26 

(“AT&T, et al. Feb. 28, 2006 Comments”); Reply Comments of AT&T Inc., et al., CC Docket 
No. 96-128, Mar. 10, 2006, at 2-3; Coininents of BellSouth Telecommunicatioiis, Inc., et al., CC 
Docket No. 96-128, Jan. 18,2005, at 4-5; Reply Comments of BellSouth 
Telecommunications, Inc., et al., CC Docket No. 96-128, Feb. 1, 2005, at 2 (“BellSouth, et al. 
Feb. 1,2005 Reply Comments”). 

As has been noted, a specific challenge to Qwest’s certification was filed and rejected by the 
Commission. See In the Matte~r of Ameritech Illinois, U S WEST C o ~ ~ i ~ u n i c a ~ i o ~ ~ s ,  Inc., et al. v. 
MCI Telecommunications Corporation, Memorandum Opinion and Order, 14 FCC Rcd 1 8643 
(1 999). 

27 
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Thus, the question presented by the Davel Court can be answered simply -- the Waiver Order 
was of limited duration and did not provide anything more than a brief refund period between 
April 15, 1997 and the effective date of the ILEC tariffs that were the basis for certification of 
compliance for per-call compensation purposes. ’Whether this brie€ refund period is 
characterized as a waiver of the filed tariff doctrine, as was done by the Ninth Circuit, or as a 
coininitinent to file retroactive tariffs with refund obligations, the result is the same. The Waiver 
Order was temporally a very limited document, and it applied only to the brief period between 
April 15, 1997 and the effective date of new tariffs filed by those ILECs covered by the Waiver 
Order. As is discussed in greater detail below and in Qwest’s June 22 exparte presentation,28 
any expansion of the Waiver Order beyond these limits (which were clearly intended by the 
Coininission itself when the Wavier Order was adopted and relied on by those ILECs whose 
tariffs were subject to it) would not be lawful. 

2. The Waiver Order had no effect on tariffs filed prior to the 45-day 
wavier period established by that Order 

In the case of Qwest ( a d  others similarly sitxated) that, did not rely on the relief granted in the 
Waiver Order, the Waiver Order and any resulting exclusion from the filed tariff doctrine did not 
apply in any event.29 As has been noted, all o f  Qwest’s relevant PAL tariffs (i.e., the rates for 
“dumb” PALS that would have been covered by the Waiver Orde~)  were filed and had taken 
effect prior to April 15, 1997, and were lawful under the New Services Test. Accordingly, even 
if the Waiver Order did create refbnd rights beyond the initial PAL tariff filings and 
certifications, those rehnd rights accrued only with respect to those ILECs whose tariffs took 
effect after April 15, 1997. The Waiver Order did not ;!ply to carriers that did not need or 
receive a waiver. This class of carriers includes Qwest. 

3. State regulators, not courts, have the authority to assess the 
reasonableness of the tariffs challenged by the payphone ~roviders 

Finally, the Davel Court declined to address the question of which entity, regulatory or judicial, 
would need to assess the reasonableness of Qwest’s tariffs should the Commission decide to 
interpret and expand the scope of the Waiver Order in the manner requested by  plaintiff^.^^ 
Although beyond the scope of the specific referral decision of the appellate court in Davel, 

June 22 ex parte at 14- 16. 

See In the Matter of Implementation of the Pay Telephone Reclassijication and Compensation 

28 

29 

Provisions ofthe Telecommunications Act o f 1  996, Order on Reconsideration, 1 1 FCC Rcd 
21233, 213e8w 7 163 (1996). 
30 Counsel for Davel obviously believes that the Ninth Circuit found that that Qwest was covered 
by the Wavier Order. See Harlow Letter at 1. 

-’I Davel, 2006 U.S. App. LEXIS 21098 *34. 
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Qwest subinits that this is part of a vital jurisdictional question that should be decided by the 
Commission in order to bring closure to this controversy. Rate setting is a regulatory/legislative 
fimction, and jurisdiction to determine that a specific rate is unreasonable (which of necessity 
iiickdes deiemiiiiiig what rate wodd be reasoaabkj is consigaed to the FCC and state 
regulators, not to courts. 32 

E. The Commission Must Analyze These Issues Within the Refund Structure of 
the Communications Act 

Because Davei is seeking refunds from flied intrastate tariffs pursuant to federai law, it is 
important to put its complaint into the context of the refund provisions of the Communications 
Act. However, the refund provisions of the Act contain provisions to protect both consumers 
and carriers. Among other things, these protections operate to protect carriers from precisely the 
danger poised by the payphone providers in their current attack on ancient tariffs -- the refund 
and suspension provisions of the Cominunications Act put a carrier on notice that its rates are in 

33 jeopardy of a refaad aiid permit it to t&z immediate corrective action, if necessai-y. Qwest 
yje~ld be &v-ix,rPA nf t h 7 ~ c ~  protections in the context sf its pLALL t a ~ f f s  should tfie FCC find a rL1 v u  b~ivuv 

federal refund right. State processes have generally run their course, again with statutory and 
regulatory protections being afforded to both Qwest and to the payphone providers. Davel’s aiid 
other payphone providers’ only hope of securing the “refunds” that they demand is if they cain 
somehow combine federal and state jurisdictions in a manner that gives them the benefit of both 
while depriving ILECs of the protections of either jurisdiction. 

Both federal and state laws operate, often in different fashions, to protect ILECs against unfair or 
=.-..-nq,.-nL.l ..,..c--A f:... AA*+1,-.... ,../-.+,.,+:,, * - - “ _ . x - A . . n  a,,:,,+ > - - + n n m f i - n L l n  -n+ uiHca3uiiaui2 i ciuiius (111 auuibiuii to pi u LcLuiig Luii3uiiici s agaiiisL uiii casuiiauic 1 a ~ j .  If 
Qwest’s 2nd other ILECs , PAL, r&z had been federally tzriffed rates (as initially ?nvisioii?d by 
the Commission), the process questions would be easily settled. Only the Cornmission itself can 
determine whether a federal tariff is in compliance with the Communications Act or its own rules 
-- i.e., whether a tariff is just and reasonable under Section 20 l(b) of the Courts simply do 
not have jurisdiction to determine a just and reasonable rate, and must refer such issues to the 
FCC under the doctrine of primary juri~diction.~~ Courts do have the authority to examine 

32 See Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426,448 (1907). 

33 Illinois Bell Telephone Company v. FCC, 966 F.2d 1478, 1482 (D.C. Cir. 1992). 

34 47 U.S.C. $201(b). 

Abilene Cotton, supra, note 32. See also Allnet C o i ~ ~ m ~ i ~ i c a ~ i o n  Service, Inc. v. NECA, 965 F.2d 
1118, 1120-22 (D.C. Cir. 1992). 

This is a matter for Commission resolution under the primary jurisdiction of the FCC. See 35 
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whether a carrier’s tariffed charges violate other laws (e.g., the antitrust laws),36 but the matter of 
whether a federally tariffed rate is just and reasonable is entrusted to the exclusive jurisdiction of 
the Commission. Because federal law expressly precludes refunds in the absence of a 
Commission order suspending filed rates (before they take effect) and issuing of an accounting 

been filed at the federal level. In other words, a refund claim based on federal tariff law would 
quite clearly fail. 

refunds would be unlawful per se if the PAL tariffs under scrutiny in this proceeding had 

Moreover, the Commission chose to have ILECs file state, not federal, tariffs for PAL services, 
and thereby delegated the authority to review carrier PAL tariffs to state regulators. That is, state 
regulators, not the Commission, would determine whether or not ILEC payphone tariffs reflected 
rates that were based on forward-looking costs and a reasonable allocation of overhead as 
required by the New Services Test. As has been repeatedly d~cumented,~’ this delegation left 
considerable flexibility to state regulators in applying the New Services Test, especially prior to 
the January 3 I ,  2002 issuance of the Wisconsin Order.39 In fact, it is clear froin the 
Commission’s 2002 ~ ~ s c o n s i n  Order that the Cornmission was well aware that state regulators 

consistent with the nature of the jurisdiction of state regulators to administer their own regulatory 
regimes.40 The delegation also specifically recognized that carriers that already had PAL tariffs 
in effect were not required to file new ones unless either the carriers or the appropriate state 
regulators concluded that new tariffs were necessary to comply with the New Services Test or 

Jvere interpreting and 2ppIying the NevJ sell,lices Test in differing m2nners, actions completely 

36 See United States v. American Telephone and Telegraph Co., 461 F. Supp. 13 14, 1349-50 
(D.D.C. 1978); In the Matter of Satellite Business Systems, Memorandum, Opinion, Order, 

37 47 U.S.C. 5 204(a)( 1). 

al. Feb. 28,2006 Comments at 10; BellSouth, et al. Feb. 1, 2005 Reply Coinments at 1-2; see 
also Ex Parte Letter from Aaron Panner, Counsel for AT&T, et al. to Thoinas Navin, FCC, 
Aug. 2,2006, at 4; Ex Parte Letter from Aaron Panner, Counsel for AT&T, et al. to Marlene 
Dortch, FCC, July 19,2006, at Attachment. 

Memorandum Opinion and Order, 17 FCC Rcd 205 1 (2002) (“ Wisconsin Order”’), on recon. , 2 1 
FCC Rcd 7794 (2005) (“Wisconsin Reconsideration Order”). 

1 A i i i h n r i ~ n t i n n  L U b I I V I l L J U L I W I I  C C I I U  n n A  I-PrtiGrntinn W v s L s s s v ~ L r w r I )  63 “Y F’PP I ww YU 3 A  G O T ,  ,, , 1 l””V fi62-73 77 200-16, 1102-32 (1977\. 

38 See, e.g., Comments of AT&T Inc., CC Docket No. 96-128, June 22,2006, at 2-5; AT&T, et 

See In the Matter of Wisconsin Public Service Commission, Order Directing Filings, 39 

40 See id. at 2052 7 2: “‘Although the administrative record for this matter shows disparate 
applications ofthe new CPrViRs test in various state proceedings, we believe that this Order will 
assist states in applying the new services test to B O W  intrastate payphone line rates in order to 
ensure compliance with the Payphone Orders and Congress’ directives in section 276.” 
Needless to say, this language also forecloses any possibility that the analysis in the Wisconsin 
Order was intended to be retroactive in nature. 
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other federal  guideline^.^^ Under this delegation, state regulators were required to apply the 
federal guidelines in implementing their own processes when evaluating PAL rates, but the 
Coininission did not undertake to federalize the state regulatory 

This delegation assigned to state regulators and state processes (including appellate review of 
state regulatory decisions) the responsibility to determine whether ILEC PAL rates complied 
with the New Services Test and whether, all legal issues considered, the rates were just and 
reasonable. All of Qwest’s states have processes in place to pemit a payphone provider to 
challenge a filed rate if it believed that the tariffed rate was excessive or otherwise unlawful. 
Implicit in the FCC’s delegation was the legal reality that any decision as to the reiief to be 
granted if a rate were found to be unjust and unreasonable would be also treated under state, 
rather than federal, process. The Cominission clearly had the right to assume control over any 
part of the process by revoking delegation to a state and requiring federal tariffs, but, barring 
such revocation, the ultimate authority for determining the reasonableness of intrastate PAL 
tariffs and whether refbinds were due and owing if a tariff was found to be unreasonable, was left 
to the state i-egulators. 

Thus, even if the Waiver Order could be read in the expansive manner espoused by the Dave2 
plaintiffs, it is still clear that state regulators are the only appropriate entities to review the 
reasonableness of Qwest’s state PAL tariffs under state law and regulations in addition to the 
New Services Test. State courts reviewing these decisions can be relied on to enforce the 
applicable federal laws and rules.43 

This is important because a post-hoc analysis of Qwest’s rates would prove to be a fiercely 
daunting task, not only because of the great age of the rates complained of, but also because the 
process of evaluating and setting intrastate rates is itself immerzsely complex and variegated. 
Qwest submits that its PAL rates have always complied with all applicable laws and rules, 
including the New Services Test, and it would be up to Davel to actually prove both that the 
Qwest rates were unjust and unreasonable as well as what the reasonable rate was. While Davel 
liad ample opportunity to do so under proper procedures when such challenges were timely (and 
evidence was fresh), it chose not to do so. 

The nature of this task is highliglited by the fact that payphone providers critical of Qwest’s past 
payphone rates do not actually complain about specific Qwest rates that Qwest charged and they 

In the Matter of Implementation ofthe Pay Telephone Reclass$cation and Compensation 
Provisions ofthe Telecommunications Act of 1996, Order on Reconsideration, 1 1 FCC Rcd 

42 Id. 

Ore. App 94, 100 P.3d 776 (2004). 

41 

tc nmi n-\mitt-J\ 
I *  21233,2130849 7 163 (1996) (subsequent I tr’ I O  t WlJ W l l l I L L W U  

43 See Northwest Public Communications Council v. Public Utility Conmission of Oregon, 196 
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paid. Instead they refer to “illustrative Qwest PAL rates” as something meaningful, adding the 
caveat: 

These rates are “illustrative” because Qwest has multiple rate plans in n~ost  states. hi 
some states rates are measured, so the basic line rates plus estimated usage and 
mandatory EAS charges are 

In other words, the payphone providers are not even at the stage of knowing what rates they were 
charged. Thus, to highlight the morass into which the payphone providers want this Commission 
or state regulators to dive, the payphone providers chaiieiiging Qwest’s rates would start off their 
complaint proceeding by establishing, for the first time, what Qwest’s rates were for the relevant 
time period and why they were unreasonable under federal and state law. 

Davel and other payphone providers have contended that the assessment of rehnd amounts 
would be a relatively simple exercise in arithmetic, conducted by subtracting from the amounts 

tariffs. This is ~ f c c u r s e  a fahe ana!egy, 8s is evident frcm the fcregcing cpot8ttion from one of 
the payphone providers (one that is represented by counsel for Davel). The rates do not match 
up that precisely with each other. In addition, the Wisconsin Order was not re t r~act ive .~~ 
Moreover, even if the Wisconsin Order had been retroactive, the post-2002 tariffs filed by Qwest 
did not contain the highest rates that would have been lawful under the New Services Test, and 
Qwest is quite confident that its prior rates likewise met standards for reasonableness under 
federal and state law.46 Moreover, the services that the payphone providers actually purchased 

paid ui~dei- the pi-e-2002 tariffs the i ~ ~ o u n t s  that ~ o u l d  have been paid under the post-2002 

44 Letter from Brooks Hadow, counsel for the Northwest Public Coinmunications Council to 

See note 46, infra, and June 22,2006 exparte at 3, 10-1 1. Also see, Comments of AT&T Inc., 

Marlene H. Dortch, May 9,2006 at n.3. 

BellSouth Telecominunications, Inc., and the Verizon Telephone Companies on Florida Public 
Telecommunications Association’s Petition for a Declaratory Ruling, filed Feb. 28, 2006 at 14. 

Qwest submits that these rates were reasonable even if the Commission were to rule that the 
Wisconsin Order were to be applied retroactively which cannot be the case). The Wisconsin 
Order left considerable flexibility with ILECs and state regulators to determine cost and 
overhead, and payphone providers always had state regulatory processes available if they felt 
that the PAL rates were too high. But the Wisconsin Order was not retroactive, either as a matter 
of law or as a matter of intent. The guidelines issued to tlie Wisconsin Public Service 
Coinmission in the Wisconsin Order laid out a new paradigm that made it easier for state 
regulators to examine PAL rates within the federal guidelines, a fact that was made even more 
ciear when tile Commission acted 011 reconsideration of the Wisconsin Order. Wysconsin 
Reconsideration Order, 21 FCC Rcd 7794 at *6-*7 7 6. The Wisconsin Order did not affect the 
lawfulness of rates already in effect in other jurisdictions at the time that it was issued. As the 
court that reviewed the Wisconsin Order made clear, it potentially required prospective 
corrections to existing rates, and it applied only when an IEEC filed new or revised PAL rates. 

45 

46 
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prior to 2002 were not uniform during the period 1997-2002, and often fluctuated based on 
Qwes t ’ s tariff filings .47 

Today, nearly 18 years after the issuance of the Waiver Order, the payphone providers request 
that this Commission direct refunds based on an allegation that Qwest’s PAL rates from 1997- 
2002 were unreasonable -- while at the same time agreeing that the rates upon which they base 
their claims are “illustrative.” It is to prevent fiascos such as the payphone providers hope to 
cause that the protections against refunds without prior notice via a suspension and an accounting 
order were enacted into the Communications Act. Because there were no suspension and 
accounting orders, federal refirnds cannot be ordered. 

11. STATE REGULATORS DID NOT IGNORE THEIR O B L I G A T ~ O ~  TO 
EXAMINE INTRASTATE PAL RATES UNDER APPLICABLE LEGAL 

There is a very serious problem with directing (or permitting) states to reopen their ancient 
reviews (formal as v~e!! as infonnal) of htrastate payphoce rates. At least ir, the case of Qwest, 
Qwest’s PAL rates have already been subject to extensive review by states regulators, reviews 
that have included New Services Test evaluations. hi some cases, these reviews resulted in 
payment of refunds to carriers. Payphone providers often seek to characterize state review of 
carrier payphone rates as generally cursory and disingenuous.48 But such aspersions cast on state 
regulators’ efforts to ensure compliance with the New Services Test are neither accurate nor fair. 

As discussed in Qwest’s June 22,2006 exparte meinorandurn, Qwest had “dumb” PAL rates in 
effect oil an unbuidect basis in all of its Jurisdictions p~ioi- io .Tanutii.y 1, 19r / . n- 49 Accordingly, 

See New England Public Communications Council, Inc. v. FCC, 334 F.3d 69, 74 (D.C. Cir. 
2003), reh g and reh g en bane denied’, 2003 U.S. App. Lexis 19628 (2003); cert. denied, N.C. 
Payphone Ass ’n v. FCC, 541 U.S. 1009 (2004). 

See Exhibit 2 for an elaboration of state proceedings involving Qwest’s PAL rates from 2002 
forward. This summary illustrates, albeit only superficially, the scope of states’ efforts to carry 
out their delegation with regard to intrastate payplione rates, both before and after the Wisconsin 
Order. 

47 

See, e.g., Letter from Brooks E. Harlow, counsel for plaintiffs/appellants Dave1 48 

Communications, et al. to Marlene €3. Dortch, Federal Coini~uiiications Commission, dated July 
21,2006 at the attachments -- Comments of the Northwest Public Comi~unications Council, The 
~ i ~ e s o t a  Independent Payphone Association, and the Colorado Payphone Association in 
Support of Petition for a Declaratory Ruling at 2, “Long expe~ience shows that state 
commissions and RBOCs will not implement these FCC requirements unless the FCC 
demonstrates that it will enforce them.” 

include measured or message or flat-rated service (depending upon the state and time frames) for 

49 As used in this meinorandurn, Qwest’s PAL rates encompass multiple service offers that 
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during the beginning of that year, Qwest both filed unbundled “smart” PAL rates5’ and reviewed 
its existing “dumb” PAL rates for compliance with the Commission’s New Services Test. To 
determine compliance with the New Services Test, Qwest calculated an unseparated TSLRIC 
cost for its payphone lines. For existing dumb PAL rates, Qwest compared this cost to its 
existing payphone rates and, by dividing the cost by the price, derived an overhead percentage. 
Qwest then added the subscriber line charge into the total price and calculated a second 
overhead. If the overhead percentages were deemed to be reasonable (the New Services Test 
standard), Qwest did not modify its prices. Qwest determined that all of its existing prices for 
“dumb” PAL services were consistent with the New Services Test at that time and that the new 
prices for PALS also complied with fine New Services Test. Thus, Qwest made no new 
tariff filings for “dumb” PAL services in the first half of 1997, and Qwest’s certification of 
compliance was based on the pre-existing PAL rates. 

However, this does not mean that Qwest’s PAL rates went unreviewed. Nine of Qwest’s 
fourteen state coinmissions specifically reviewed Qwest’s (U S WEST’S) (“smart” or “dumb”) 
PAL rates in the 1.996 io 2002 t h e  period (Arizona, Colorado, Iowa, Miniresota, Montana, 
Nebraska, New Mexico, Oregm, 2nd South Dahta). Utah refbed recpests €or a gefieric 
investigation of all Utah ILEC payphone rates and directed AT&T and MCI to ILEC state filings 
or the Commission. Later Utah approved reductions in Qwest’s PAL rates in its general rate 
case and subsequent annual price cap filings. Other states reviewed Qwest’s PAL rates in the 
context of general rate proceedings in the 1997 to 2002 time period. Six states reviewed 
subsidies related to the deregulated public telephone services which in some cases included a 
review of regulated PAL rates (Nebraska, New Mexico, Oregon, South Dakota, Washington and 
Wyoming). The subsidy investigations were brought primarily by interexchange carriers 
(“IXCs”) such as AT&T and MC! w h ~  alleged that intrastate access rates provided a subsidy to 
Qwest’s public telephone operations and as such, the access rates should be reduced. 

111. CONCLUSION 

The Davel decision highlights the importance of a final and definitive resolution of the payphone 
access line controversy. One issue stands out, however. Once the Commission clarifies that the 
Waiver Order did not provide an open-ended elimination of the filed tariff doctrine (and its 
companion the prohibition against retroactive ratemaking), and instead was intended as a 
temporary measure to permit ILECs to have intrastate payphone tariffs effective as of April 15, 
1997 even if they physically took effect after that date, all of the arguments advanced by the 

both Basic PAL and Smart PAL services and other services such as PAL Coinless Subscriber 
service. 

“Smart PAL rates” were rates for the payphone lines where the intelligence was in tlie central 50 

office, rather than in the coin sets. While some competitive payphone providers purchased 
“smart” PAL service, tlie great majority of competitors purchased the “dumb” PAL sewice. 
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payphone providers evaporate. The Commission should make that point clear, and should do so 
expeditiously. 

However, should the Commission decide to interpret the Waiver Order as providing a broad anid 
timeless waiver of the filed tariff doctrine, it would be necessary to make additional 
determinations that are still critical and present insurmountable obstacles to the refund demands 
made by the payphone providers. 

The Wuiver Order did not apply to Qwest because Qwest did not file dumb PAL rates 
after April 15, 1997 and did not take advantage of the Waiver Order. 

State regulators, not courts, have the jurisdiction to determine the reasonableness of 
intrastate ILEC PAL rates. 

The Wisconsin Order did not create an independent cause of action for rates filed prior to 
its issuance (i.e. , was not retroactive). 

Any federal “refunds” are barred by Section 204 of the Communications Act because of 
the failure of the FCC to comply with the statutory provisions precedent to the ordering 
o f a  refbnd.” 

In any proceeding brought by payphone providers based on ILEC PAL rates, the 
payphone providers have the obligation to prove both that the ILEC PAL rates were 
unreasonable and what a reasonable rate would be. Simple reliance on the Wisconsin 
Order would not be sufficient. 

It is time that the Commission put an end to this interminable, and at its base frivolous, litigation. 

Sincerely, 

/s/ Robert E3. McKenna 

Attachments - Exhibit 1 - Amended Opinion 
Exhibit 2 - Suininary of state payphone rate activity 

51 See Qwest’s June 22, 2006 exparte at 13, 14-16, for a full explication of this argument, which 
is not repeated in this letter. 
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CASE SU Y 

OCEDURAL POSTU E: Plaintiffs, pay phone service providers that purchased 
telecommunications services from defendant incumbent local exchange carrier, sought 
review of an order from the United States District Court for the Western District of 
Washington dismissing their claims for reimbursement based on defendant's alleged 
noncompliance with a Federal Communications Commission (FCC) Waiver Order and based 
on an alleged overcharge for fraud protection services. 

[? 

Plaintiffs claimed that, under the Waiver Order, defendant owed 
nts for the five-year period in which defendant faiiea to fiie pubiic access iine 

tariffs that were compliant with the FCC's new services test. Contrary to  the district court, 
the court held that plaintiffs' claims under the Wai rder were not barred by the filed- 
rate doctrine. The requirements of $7 U.S.C.S. 5 276 were accorded by the 
regulating statute which imposed the tariff filing ment and were, therefore, not 
precluded by the filed-rate doctrine. Also, strict application of the doctrine was 
inappropriate because the FCC expressly required a departure from a filed rate in adopting 
the Waiver Order. Nevertheless, the court found that issues related to  the scope of the 
Waiver Order implicated policy concerns that required referral to  the FCC under the 
primary jurisdiction doctrine. As to  the claims for reimbursement for fraud protection, the 
district court properly applied inquiry notice in finding that certain claims were untimely 

tariffs within two years prior to  the filing of the complaint were timely. 

c7 

but the court held that amounts paid under noncompliant 

OME: I n  an amended opinion, the court vacated the dismissal without prejudice of 
plaintiffs' Waiver Order claims, and i t  remanded for consideration of whether a stay or 

jurisdiction doctrine. The court reversed the dismissal of plaintiffs' fraud protection claims 
with respect to  the claims that were timely, and it remanded for further proceedings. 

dismissal without prejudice was the appropriate disposition pursuant to  the primary c? 

E TERMS: primary jurisdiction, tariff, payphone, carrier, compliant, filed -rate, public 
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access, provider, reg u I at i on, i n t  rasta te, t h res h ol d , coa I i ti o n , custom e r, referra I, statute of 
I i mi  tations, telecom m u n ica tions, rei m bu rsemen t, non-com pl ia n t, refu nd, mot ion to  dismiss, 
cause of action, dial-around, effective, filed tariff, forty-five-day, right of action, competence, 
Telecommunications Act, failed to  file, implementing 

LexisNexis( R) Headnotes ~~~~~ 

A ~ ~ ~ n ~ s t r a t ~ ~ e  Law > Separation of Powers > Primary Jurisdiction 

The primary jurisdiction doctrine is a doctrine specifically applicable to claims 
properly cognizable in court that contain some issue within the special competence of 
an administrative agency. I n  other words, primary jurisdiction is not a doctrine that 
implicates the subject matter jurisdiction of the federal courts. Consequently, even 
where the doctrine requires an issue to  be referred to  an administrative agency, it 
does not deprive the court of jurisdiction.  ore Like  his ~ e a d n o t e  

ZAChapter 5 of the Federal Communications Act of 1934, 
amended by the Federal Communications Act of 1996 ( 
telecommunications industry. As a general matter, the Federal Communications Act 
requires common carr 
rates, 47 U.S.C.S, Ej 2 
Communication Corn 

s subject to  its provisions to  charge only just and reasonable 
, aiid to  file their rates fcjr their services with the Federal 
ion (FCC) or, in some cases, with state agencies. 42 

. As part of the 1996 Act's general focus on impr 
s of markets for telecommunications services, 4 

substantially modified the regulatory regime governing the pa 
providing, in general terms, that dominant carriers may not subsidize their payphone 
services from their other telecommunications operations and may not prefer or  
discriminate in favor of their payphone services in the rates they charge to  

implementing these provisions, spe ifying in some detail the mandatory contents o f  
the regu!atIons. 47 U.S,G,S, 5 276( >. Mare Like This Headnote 

I 5 276Ca). The 1996 Act directs the FCC to issue regulations 

Civil Procedure > Appeals > Standards of Revit;uv > De Novo Review ALL 

"$&The appellate court reviews de novo the district court's dismissal for failure to  state a 
claim under Fed. I ~ ~ ~ ~ ~ ~ 6 ~ .  More Like Phts Headnote 

4AThe filed-rate doctrine, also known as the filed-tariff doctrine, applies in regulated 
industries in which federal law requires common carriers publicly to  file schedules of 
services and the rates or tariffs to  be charged for those services. The doctrine 
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requires that common carriers and their customers adhere to  tariffs filed and 
approved by appropriate regulatory agencies. Under the doctrine, once a carrier's 
tariff is approved by the Federal Communications Commission or an appropriate 
state agency; the terms of the federal tariff are considered to be "the law" and t o  
therefore conclusively and exclusively enumerate the rights and liabilities as between 
the carrier and the customer. Not only is a carrier forbidden from charging rates 
other than as set out in its filed tariff, but customers are also charged with notice of 
the terms and rates set out in that filed tariff and may not bring an action against a 
carrier that would invalidate, alter or add to the terms of the filed tariff. That is, the 
doctrine bars suits challenging rates which, i f  successful, would have the effect of 
changing the filed tariff. MOST Like  his t-iesdnute 

 the regulatory scheme of the Federal Communications Act, 47 U.S.C.S. 5 151 et 
seq., the source since 1934 of  the filed-rate doctrine in the telecommunications 
industry, was fundamentally altered with the passage of the Federal 
~ e ~ e c o m m ~ n i c ~ ~ ~ o n ~  Act o f  I996 (1996 Act). Although the Federa! Communications 
Act prohibited the Federal Communications Commission (FCC) from eliminating for 
any covered carriers the requirement that they obtain advance approval of schedules 
of rates from the agency and adhere to  the approved tariffs, the 1996 Act expressly 
permitted the FCC to "detariff" large swaths of the telecommunications industry. 47 

applies. Conversely, where tariff filing is still required by statute or regulation, the 
filed-rate doctrine continues to  apply with full force. ~ 0 i - e  ~ i k e   his ~eacdglote 

~~~~~~, Where the FCC has done so, the filed-rat doctrine EO longer 

~ ~ ~ ~ ~ n i c ~ ~ i e n ~  Law > Telephone Services > Payphene Services H L ~  

HH6&The filed-tariff doctrine does not bar a suit to  enforce a command of the very CI] 
regulatory stattite giving rise to the tariff-filing reqtiirement, even where the effect of 
enforcement would be to  change the filed tariff. This principle applies to  regulations 
implementing the statutory command as well as to  the statute itself. Carriers must 
comply with the comprehensive scheme provided by the statute and regulations 
promulgated under it, and their failure to do so may justify departure from the filed 
rate.  are hike   his Headnote 

~~~~~~ U.S.C.S. It of the Telecommunications Act of 1996 requires 
ns rates to  be just  and reasonable. $iZUL$,C,SL 

further command that a carrier may not set its payphone rates so as to  discriminate 
in favor of or subsidize its own payphone services, and instructs the agency to  
implement regulations requiring rates to  meet the new services test. These 
requirements, as well as the provision conferring on payphone service providers a 

adds the 
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right of action for their enforcement, are accorded by the regulating statute which 
imposed the tariff filing requirement and are therefore not precluded by the filed rate 
do ct r i ne. ~~-~~~~ m& 

&In Transcon bines, the United States Supreme Court, following k i t e r ,  held that a 
regulating agency may require a departure from a filed rate when necessary to 
enforce other specific and valid regulations adopted under the regulating statute, 
regulations that are iled rate system and compatible with its 
effective operation. 

[? 

 the doctrine of primary jurisdiction is a prudential doctrine under which courts may, [II 
under appropriate circumstances, determine that the initial decisionmaking 
responsibility should be performed by the relevant agency rather than the courts. 
The doctrine is applicable whenever the enforcement of a claim subject to a specific 
regulatory scheme requires resolution of issues that are within the special 
competence of an administrative body. The doctrine does not, however, require that 
all claims within an agency's purview be decided by the agency. Nor is the primary 
j~r isdict ion doctrine intended to  secure expert advice for the courts froii3 regulatory 
agencies every time a court is presented with an issue conceivably within the 
agency's ambit. More ~ i k e   his bieabjnote 

 although no fixed formula exists for applying the doctrine of primary jurisdiction, 
courts in the United States Court of Appeals for the Ninth Circuit traditionally look 
for four factors identified in General Dynamics. Under this test, the doctrine applies 
where there is (I) the need to resolve an issue that (2) has been placed by 
Congress within the jurisdiction of an administrative body having regulatory 
authority (3) pursuant to a statute that subjects an industry or activity to a 
comprehensive regulatory scheme that (4) requires expertise or uniformity in 
administration. MOW ~ i k e  This ~ e a d n o t e  

ZZkWhere an issue falls within an agency's primary jurisdiction, the district court El 
enables "referral" of the issue to the agency. "Referral" is the term of ar t  employed 
in primary jurisdiction cases. I n  practice, it means that a court either stays 
proceedings, or dismisses the case without prejudice, so that the parties may 
pursue their administrative remedies. There is no formal transfer mechanism 
between the courts and the agency; rather, upon invocation of the primary 
jurisdiction doctrine, the parties are responsible for initiating the appropriate 
proceedings before the agency. MOR bike m i s  ~ e a d n o t e  

Civil Procedure > Pleading & Practice > Defenses, Demurrer;, & O b ~ e c t i ~ n s  > Failures to State Claims 

is di under the standard principles of pleading applicable to any motion to dismiss, the 
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federal courts may not dismiss a complaint unless it is clear that no relief could be 
granted under any set of facts that could be proved consistent with the allegations. 
I n  the context of the primary jurisdiction doctrine, the analogous question is 
whether any set of facts could be proved which would avoid application of the 
doctrine. The superordinate question governing the primary jurisdiction doctrine is 
whether the reasons for the existence of the doctrine are present and whether the 
purposes it serves will be aided by its application in the particular litigation. 
Whether this question can be answered on a motion to dismiss depends on the 
nature of the case. Where the allegations of the complaint do not necessarily 
require the doctrine's applicability, then the primary jurisdiction doctrine may not 
be applied on a motion to  dismiss; if, on the other hand, the primary jurisdiction 
doctrine applies on any set of facts that could be developed by the parties, there is 
no reason to  await discovery, summary judgment, or trial, and the application of  
the doctrine properly may be determined on the pleadings. MOW. Like T ~ E  ~ e a d n o t e  

~ ~ ~ ~ ~ t h  the United States Court: of Appeals for the Ninth Circuit and the United States c? 
Supreme Court have held that the interpretation of an agency order issued pursuant 
to the agency's congressionally granted regulatory authority falls within the 
agency's primary jurisdiction where the order reflects policy concerns or issues 
requiring uniform resolution. These decisions are grounded in the central focus of 
the primary jurisdiction doctrine, the desirability of ufiiform determifiation and 
administration of federal policy embodied in the agency's 
orders. @/lgre.kike   his ~eadnst-e 

 whether to  stay or dismiss without prejudice a case within an administrative 0 
agency's primary jurisdiction is a decision within the discretion of the district court. 
The court may stay the case and retaiii jurisdictioii or, if the parties Would not be 
unfairly disadvantaged, dismiss the case without prejudice. The factor most often 
considered in determining whether a party will be disadvantaged by dismissal 
without prejudice is whether there is a risk that the statute of limitations may run 
on the claims pending agency resolution of threshold issues. Also, where the court 
suspends proceedings to  give preliminary deference to  an administrative agency but 
further judicial proceedings are contemplated, then jurisdiction should ordinarily be 
retained via a stay of proceedings, not relinquished via a 
dismissal. ~01-e  ~ i k e  ~ h i s  ~ e a d n ~ t e  

 accrual does not wait until the injured party has access to  or constructive 
knowledge of all the facts required to  support its claim. Nor is accrual deferred until 
the injured party has enough information to  calculate its damages. Rather, once a 
plaintiff has inquiry notice of its claim, it bears the responsibility of making diligent 
inquiries to uiicover the remaiiiiiig facts needed to support the 
claim. g o r e  ~ i k e  mi 

: Brooks E. Harlow, Miller Nash LLP, Seattle, Washington, for the plaintiffs- 
a p pel fan ts. 
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Douglas P. Lobel and David A. Vogel, Arnold & Porter LLP, McLean, Virginia, for the 
defendant- appellee. 

Before: Ronald M. Gould and Marsha S. Berzon, Circuit Judges, and William W 
Schwarzer, * District Judge. 

* The Honorable William W Schwarzer, Senior United States District Judge for the Northern 
District of California, sitting by designation. 

M: BERZON 

OPINION: AMENDED OPINION 

BERZON, Circuit Judge: 

The Federal Telecommunications Act of 1996 ("I996 Act") largely deregulated the 
telecommunications industry. At the same time, the 1996 Act continued to  
regulate certain segments of the industry so as to  increase competition overall. 
For example, to  promote more competitive market conditions, the 1996 Act 
required incumbent local exchange carriers, including appellee Qwest Corp., to  
provide access to  their telephone lines and services essentially at  their cost of 
providing the service. 

I n  1996 [ "21 and 1997, the Federal Communications Commission ("FCC") 
issued a series of orders setting standards for rates and services offered by local 
carriers to  payphone service providers. This case concerns claims by Dave1 
Co m m L! n i cat i o n s , I n c . a n ci 9 t h  e r pa y p h o n e se rv i ce p ro\: i d e rs ( 'I D a \:e I ' I  ) t h at  , 
under the FCC's 1996 and 1997 orders, Qwest owes reimbursements for periods 
in which it failed to  file tariffs implementing the new standards or filed tariffs not 
compliant with the 1996 Act and its implementing regulations. The district court 
held the reimbursement claims barred by the filed-tariff doctrine and dismissed 
them without prejudice. I n  addition, the court dismissed on statute of limitations 
grounds Davel's claims that Qwest overcharged it for fraud protection services 
during the t ime Qwest failed to file required fraud protection tariffs with the FCC. 

As a threshold matter, Qwest contends that the district court lacked jurisdiction 
under the primary jurisdiction doctrine over Davel's claims and that we therefore 
lack jurisdiction to  hear this appeal. That is not so. "'Whe primary jurisdiction 
doctrine is "a doctrine specifically applicable to  claims properly cognizable in 
court that [*3] contain some issue within the special competence of an 

)-(emphasis added). I n  other 
jurisdiction is not a doctrine that implicates th matter jurisdiction of the 

. Consequently, even wh 
ncy, it "does not deprive the court of 
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We therefore have jurisdiction of this appeal from the final judgment of the 
district court pursuant to 28U-S,Ge-.$ 1291, and address Qwest's primary 
jurisdiction doctrine contention on its merits in due course rather than as a 

X$-5-22_ULS 
s must be 

addressed before proceeding to  merits issues). After considering the parties' 
contentions, we vacate the district court's order of dismissal and remand for 
further proceedings. [ *4] 

I. Background 

Davel and the other appellants are payphone service providers that purchase 
telecommunications services from Qwest in eleven of the fourteen states in which 
Qwest operates. Because Qwest operates its own payphones, Davel is both a 
competitor and a customer of Qwest. The services Qwest provides its payphone 
service provider customers include public access lines, local usage to  enable 
Davel to  connect its payphones to  the telephone network for placing calls, and 
fraud protection. 

pay  chapter 5 of the Federal Communications Act of 1934 as amended by the 
1996 Act regulates the telecommunications industry. 47 151 etseq, n l  
As a general matter, the Federal Communications Act requires common carriers 
subject to its provisions to  charge only just and reasonable rates, id. %2&1-, and 
to file their rates for their services with the FCC or, in some cases, with state 

3. As part of the 1996 Act's general focus on improving the 
f markets for telecommunications services, 5-225 substantially 

modified the regulatory regime governing the payphone industry by providing, in 
general terms, that dominant [*SI carriers may not subsidize their payphone 
services from their other telecommunications operations and may not "prefer or 
discriminate in favor of [their] payphone service[s]" in the rates they charge to  
co m pet i tors. Id. 
implementing th  
of the regulations. Id. 5 2 

. The 1996 Act directs the FCC to issue regulations 
, specifying in some detail the mandatory contents 

nP Ali statutory references are to  the 2000 edition of Titie 47 of the United States 
Code unless otherwise indicated. 

Pursuant to  this directive, the FCC adopted regulations requiring local exchange carriers such 
as Qwest to  set payphone service rates and "unbundled features" rates, including rates for 
fraud protection, according to  the FCC's "new services test" (sometimes "NST"). The new 
services test requires that rates for those telecommunications services to  which it applies be 
based on the actual cost of providing the service, plus a reasonable amount of the service 
provider's overhead costs. The FCC's [*61 regulations required local exchange carriers t o  
develop rates for the use of public access lines by intrastate payphone service providers that 
were compliant with the new services test. The rates were to  be submitted to  the util ity 
commissions in the states in the local exchange carriers' territory, which would review and 
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"file" (Le., approve) the rates. See I n  re Implementation of the Pay Telephone 
Reclassification and Compensation Provisions of  the Telecommunications Act of 1996, Report 
and Order, FCC 96-388, 
Pay Telephone Rectassifi 

-1i6fS; ("Order on Recon ations, 
local exchange carriers were required to file their "unbundled features" rates with both the 
state commissions and the FCC for approval. Order on Recons. P 163. The FCC required the 
local exchange carriers to  file the new tariffs for both kinds of rates by January 15, 1997, 
with an effective date no later [ * 7 ]  than April 15, 1997. Id ,  

; I n  re Implementation of the 
f the Telecommunications Act 

993 

I n  addition, the Payphone Orders required interexchange carriers, mainly long distance 
telephone service providers, to  pay "dial-around compensation" to  payphone service 
providers, including Qwest, for calls carried on the carrier's lines which originated from one of 
the provider's pay telephones. n2 If, however, the payphone service provider was also an 
incumbent local exchange carrier, as was Qwest, the Payphone Orders required full 
compliance with the new tariff filing requirements, including the filing of cost-based public 
access line rates and fraud protection rates, before the local exchange carrier could begin 
collecting dial-around compensation. 

n2 Prior to the passage of the 1996 Act, callers could use an access number to  bypass the 
payphone provider and place a call directly with the interexchange carrier. The interexchange 
carrier then collected the full tariff, leaving the payphone provider with no compensation for 
the call. Payphone providers were prohibited from blocking these calls. The new rules 
requiring dial-around compensation changed this regime so as to  assure some compensation 
to  the company that provided the payphone. See 9 U.S.C. 5 ~~~~~~~~~~~~; see generally 

g ~ ~ ~ ~ ~ o ~ ~ ~ - ~ - ~ ~ ~ ~ ~ ~ ~ ~  34 7 ~ ~ - ~ ~ ~ ~ ~ ~ ~ ~ ~ - 2 ~ ~ ~ - ~ - ~ - ~ ~ - ~ ~ - - ~ ~ ~ ~ ~ - ~ ~ - ~ ~ ~  
1) (tracing background of the dial-around compensation regulations). 

On April IO, 1997, a coalition of regional Bell operating companies ("the Coalition"), which 
included Qwest, sent a letter to  the FCC requesting a limited waiver of certain provisions of 
the Payphone Orders. The Coalition wanted this waiver so that the constituent companies 
could begin collecting dial-around compensation before they were in full compliance with the 
new regulations. Specifically, they requested an extension of t ime to  file intrastate payphone 
service rates compliant with the new services test. These rates were due to  become effective 
on April 15, 1997, but the Coalition wanted that deadline extended forty-five days from April 
4, 1997. (The FCC had earlier granted a similar extension with respect to  interstate rates.) 
The Coalition proposed that, if the FCC granted the waiver and allowed the Coalition 
companies to file rates that complied with the new services test by the extended deadline, 
those companies would reimburse or provide a credit back to  April 15, 1997, to  customers 
purchasing the services if the new rates were lower than the previous non-compliant rates. 

On April 15, 1997, the FCC issued an order granting a limited waiver of the new services test 
uirei-iierit. Ips E Impiemerit&iOil iii the Pay ie iephoi i  
ions of the Telecommunications Act of 1996, ~~~~~~ 

r. 1997) ("Waiver Order"). Specifically, the Waiver Order granted an 
19, 1997, for filing intrastate payphone service rates compliant with the 

new services test, while at the same time permitting incumbent local exchange carriers to  
begin collecting dial-around compensation as of April 15, 1997. 12 F C L !  
Waiver Order stated that the existing rates would continue in effect from April 15, 1997, until 
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the new, compliant rates became effective ("the waiver period"). The NST-compliant rates 
were to  be filed with state utility commissions, which were required to  act on the filed rates 

a so n a b I e ti me, 'I 

I 25. I f  a local e 
; see also 12 F,C.C.W, a i  21,371f 
er, it was required to  reimburse 

its customers "from April 15, 1997 in situations where the newly [filed] rates, when effective, 
are lower than the existing [filed] rates." 12 F,C.C, I at  21,371 PP 2, 20J 25. The o 
emphasized that the waiver was "limited" and [*I ] "of brief duration." 12 F.C.C. 

I n  2002, in a decision subsequently affirmed by the D.C. Circuit, the FCC clarified the 
requirements of the new services test as it applies to  the payphone industry, making it clear 
that, as in other areas in which i t  has been applied, the new services test requires forward 
looking, cost-based rates. In re is. Pub. Searv. co c.c 

("Wisconsin Or 
c,_231,334 F.3 
oing costs of pr 

must take into account 
r previously incurred 

costs, such as those incurred in building the telephone system infrastructure. I n  so holding, 
the FCC rejected the Coalition's challenge to  its authority to  regulate intrastate rates and to  
require forward-looking cost estimates in determining rates, as well as the Coalition's 

determination of how overhead costs may be allocated. 17 
. I n  2002, after the FCC's decision in the Wisconsin Order, 

Qwest dramatically reduced its public access line and fraud [*'%I] protection tariffs. 

Davel maintains that the rates Qwest charged for public access lines services from 1997 to  
2002 did not compiy with the new services test. ecause Qwest relied on the -Waiver Order 
by collecting dial-around compensation beginning on April 15, 1997, argues Davel, Qwest is 
required by the Act itself and by the Waiver Order to refund the difference between the non- 
compliant rates charged from 1997 to  2002 and the compliant rates filed in 2002. 

Davel further contends that: (1) from 1997 to  2002, rather than filing NST-compliant public 
access line rates in any of eleven states in which the plaintiff payphone service providers 
operate, Qwest was pursuing legal challenges to  the FCC's authority to  regulate intrastate 
public access line rates; (2) the first t ime Qwest filed NST-compliant rates in the states at  
issue was in 2002; (3) the rates filed in 2002, which were substantially lower than the 1997- 
2002 rates, show that Qwest's 1997-2002 rates were mt compliant with the iiew services 
test. On these premises, Davel argues that the Waiver Order requires Qwest to  reimburse it 
for the difference between the compliant rate filed in 2002 and the non-compliant rates 
actually [*I21 charged for the entire preceding period, beginning on April 15, 1997. 

I n  addition, according to  Davel, Qwest was required pursuant to  the Order on Recons. to  file 
with the FCC rates compliant with the new services test for fraud protection services and 
other "unbundled features." Davel alleges that Qwest failed to  file compliant fraud protection 
rates from 1997 until 2002 or 2003, and that this lapse violated the Act. Pursuant to  47 

measured by the difference between the amount it was charged and the compliant rates. 
, Davel asserts, it is entitled to  recover damages for this violation 

Qwest moved to  dismiss Davel's complaint under E 
arguing (1) that Davel's claims arising out of the p 
filed-rate doctrine; and (2) that Davel's claim arising from the fraud protection rates is t ime- 
bzlrred under the appiicable stattite of limitations. Iii the alternative, Qwest, iiiiioking the 
primary jurisdiction doctrine, requested a stay and referral of the threshold legal issues to  
the appropriate state and federal agencies. [ * 131 The district court granted Qwest's motion 
to  dismiss, holding Davel's refund claims under the Waiver Qrder barred by the filed-rate 
doctrine and its fraud protection claims barred by the two year statute of limitations set out 

asserting the claims before the appropriate administrative tribunals. " 'me review de novo 
.-$ 415.. The court dismissed Davel's complaint without prejudice to  Davel's 
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the district court's dismissal for failure to  state a claim under Fe 

11. The Filed-Rate Doctrine 

Hpd4TThe filed-rate doctrine, also known as the filed-tariff doctrine, applies in regulated 
industries in which federal law requires common carriers publicly to  file schedules of services 
and the rates or tariffs to  be charged for those services. The doctrine requires that common 
carriers and their customers adhere to  tariffs filed and approved by appropriate regulatory 
agencies. ~v~~~~ v, ~~~~ Gorp ,229 F.% 1.. "Under the doctrine, once 
a carrier's tariff is approved by the FCC [or an appropriate [*I41 state agency], the terms 
of the federal tariff are considered to be 'the law' and to therefore 'conclusively and 
exclusively en umera 
( q u o t i n g 

837, 840 [-9~LLCirz 20 

d liabilities' as between the carrier and the customer." Id. 
..... 

Not only is a carrier forbidden from charging rates other than as set out in its 
filed tariff, but customers are also charged with notice of the terms and rates set 
out in that fi!ed tariff and may not bring an action against a carrier that wou!d 
invalidate, alter or add to the terms of the filed tariff. 

Id. (citations ormittedj. That is, the doctrii-ie bars suits chalfei-iging rates which "if successfu!, 
would have the effect of changing the filed tariff." ~~~~~~~ ~~~~~~~ servsi 8 

-he regulatory scheme of the Federal Communications Act, the source since 1934 of the 
filed-rate doctrine in the telecommunications industry, see 
fundamentally altered with the passage of the 1996 Act. AI 
Communications Act prohibited the FCC from eliminating for any [*IS] covered carriers the 
requirement that they obtain advance app 
adhere to  the approved tariffs,see ~~~~ v, 

2d ~ ~ 2 - ~ ~ ~ ~ ~ ~ ~ ~  the I996 Act expressly permitted the FCC to "detariff" (to use the 

, was 

ates from the agency and 

(citing ~~~ ~~~~~~~~~~~~ ~~~~* v, ~~~~ e 
neoiogism," ~~~~~~~ Del,, Inc. v, ~~~~~ ~~~~~~~~ C a p  
large swaths of the telecommunications industry. ELZ 

t $132. Where 
$B Del"; 377 F*3  

is still required by statute or regulation, the filed-rate doctrine continues to  apply with full 
force. Ida a t  1089. 

e FCC has done so, the filed-rate 
. Conversely, where tariff filing 

I n  its regulations implementing the requirements of fj 276, the FCC chose to  require filing of 
tariffs for certain aspects of the payphone system while leaving others to  the freemarket. 
SeeOrder on Recons. With respect to  the public access [*I61 line rates at issue here, the 
FCC indisputably imposed a rate-filing requirement. See 11 F.C.G. * at 21,309, P 163. The 
Commission similarly imposed a tariffing requirement with respect to  fraud protection rates. 
Id. Intrastate public access line tariffs are to  be filed with state regulatory agencies, while 
rates for unbundled services, including fraud protection, are to  be filed with both the state 
agencies and the FCC. Id. Thus, while Dave1 may be correct as a general matter that "the 
filed-rate doctrine is all but dead in telecommunications law,'' the "but" qualifier applies here, 
as the doctrine is not dead with respect the rates at issue in this case. 

Nevertheless, MH'ythe filed-tariff doctrine does not bar a suit to enforce a command of the 
very regulatory statute giving rise to  the tariff-filing requirement, even where the effect of 
enforcement would be to change the filed tariff. ~~~~~~~ 507 U S L -  (holding, in a motor 

http://www.lexis.coin/research/retrieve? in=c2fead3 e 1 ed5247aa27c443 f 1649e2~4&csvc=l.. . 8/25/2006 



Get a Document - by Citation - 2006 U.S. App. LEXIS 21098 Page 11 of19 

carrier case, that the filed-rate doctrine applies to  common-law claims but "assuredly does 
not preclude avoidance of the tariff rate . . . through claims and defenses that are specifically 
accorded by the [Interstate Commerce Act] itself"). [*I71 n3 This principle applies t o  
regulations implementing the statutory command as well as to the statute itself. See ICC $6, 

L. Ed, 2d 562 ~~~Q~~ ("Carriers must 
comply with the comprehensive scheme provided by the statute and regulations promulgated 
under it, and their failure to  do so may justify departure from the filed rate."). 

n3 We note that the question whether the 1996 Act provides a private right of action t o  
enforce payphone regulations such as the Waiver Order is pending before the United States 
Supreme Court. See ~~~~~~~~n~~ ~~~~~~~~~~ Inc. K ~~~~~~ ~~~~~~~~ ~~~~~~~~~~ Ine, I 423 
F. 3 6 ,  ~ ~ ~ ~ - ~ 6  ~~~~ Cir. 26 51, cert. granted 12 5 %  Ct, 1329, 164 L, 
2-1+ 1. However, as Qwest e phatically stated in s October 3, 2005, 
Qj> letter, i t  has never disputed in this case that Davel has such a right of action. We 
therefore decline to  address the 
does have a right of action. See 

4 & n.5, 4-41 U,S, 471, 
private right of action is not a jurisdictional question, and, where not raised, may be assumed 
without being decided). 

I n  Reiter, the Supreme Court held that the claim that a carrier's rates were not "reasonable," 
as required by Interstate Commerce Act, was not barred by the filed-rate 
~ _ _ _  a t  266. Davel's complaint arises under 
nearly identical to  the provision of the state Commerce Act t issue in Reiter, requiring 
telecommunications rates to  be just and reasonable. ~~~~~~~ 27 adds the further command 
that a carrier may not set its payphone rates so as to  discriminate in favor of or subsidize its 
own payphone services, and instructs the agency to  implement regulations requiring rates to  
meet the new services test. As in ~~~~~~~ these requirements, as well as the provision 

statute which imposed the tariff filing requirement and are therefore not precluded by the 
filed rate doctrine. 

. and of the 1996 Act. 

conferring on Davef a right of action for their enforcement; are accorded by the regulating 

There is a related reason that the filed rate doctrine is ir iappkabie to the claims in this case. 
I n  Transcon Lines, the Supreme Court, following Reiter, held that a regulating agency 

may require a "departure from a filed rate [* l i s ]  when necessary to  enforce other specific 
and valid regulations adopted under the Act, regulations that are consistent with the filed 
rate system and compatible with its effective operation." 513 U S .  at  147. Here, the FCC, in 
adopting the Waiver Order, expressly required a "departure from a filed rate" as to some 
non-compliant intrastate public access line tariffs. The Waiver Order extended the t ime for 
filing NST-compliant rates and provided that any existing non-compliant rates would remain 
on file in the interim. The Order further provided that once the NST-compliant rates became 
effective, carriers were to  reimburse their customers for the difference between any newly 
compliant rates and any noncompliant rates on file after April 15, 1997. As the Order thus 
expressly provided that Qwest's customers might ultimately pay rates different from those on 
file during the waiver period for certain services obtained during that time, n4 it is not 
consistent with a strict application of the filed-rate doctrine to  a challenge under the Waiver 
Order to  assertedly r ion-comp~i~nt  rates on file after April 15, 1997. Consequently, the filed- 
rate doctrine does not stand as a bar t o  f*20] construing the reach of and then enforcing 
the Waiver Order's reimbursement requirement in a case such as this one. This is so even 
though the lawsuit, in effect, challenges the tariffs on file between 1997 and 2002 and, if 
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successful, would result in Dave1 paying an amount for public access line services different 
from that provided in those tariffs. n5 

n4 Qwest does not raise any challenge to the FCC's authority to  promulgate such an order, 
and indeed, was part of the Coalition that requested it. 

n5 By so holding, we do not decide whether the Waiver Order applies with respect to  the 
particular rates challenged in this case or to any particular time period. As discussed below, 
the primary jurisdiction doctrine precludes us from determining the scope of the Waiver 
Order. 

Accordingly, we hold that Davel's claims in this case are not barred by the filed-rate doctrine. 
n6 

n6 The parties' arguments with regard to  the fraud protection rates concern only the district 
court's statute of limitations decision. We therefore do not decide on this appeal whether the 
filed-rate doctrine is applicable to  that claim. 

XI. The Primary ~ u r ~ s ~ i ~ t i o n  

The conclusion that the filed-rate doctrine does not preclude Davel's lawsuit does not mean 
that the case cai? go b r i a r d .  Davel's refund claim presefits several issues that argmbiy  
implicate technical and policy considerations. Qwest contends that under the primary 
jurisdiction doctrine, these issues must be addressed in the first instance by the agencies 
with regulatory authority over the payphone industry. 

$ m h e  doctrine of  primary jurisdiction "is a prudential doctrine under which courts may, 
under appropriate circumstances, determine that the initial decisionmaking responsibility 

Id be performed by the relevant agency rather than the courts." ~~~~~~~ 307 FX3d at  
"The doctrine is applicable whenever the enforcement of a claim subject to  a specific 

regulatory scheme requires resolution of issues that are 'within the special competence of an 
F2.d 1365, I370 istrative body.' I'  ~~~~~~ ~~~~~~~ 

ire ~~~~~ (quotingUB"Bif 
2d 126# I35 Ct,  @ I .  99 

necessary condition to  the application of the doctrine, competence alone is not sufficient."). 
"Nor is [the primary jurisdiction doctrine] intended to 'secure expert advice' for the courts 
from regulatory agencies every t ime a court is presented with an issue conceivably within the 
agency's ambit." ~~~~~~ 277 F, 

"""TAlthough "[nlo fixed formula exists for applying the doctrine of primary jurisdiction," 
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, courts in this circuit traditionally look for four factors identified in 
General Dynamics. Under this test, the doctrine applies where there is "(I)  the need to  
resolve an issue that (2) has been placed by Congress within the jurisdiction of an 
administrative body having regulatory authority (3) pursuant to  a statute that subjects an 
industry or activity to  a comprehensive regulatory sche 
uniformity in administration. [ *23] I' Gen, ~~~~~~~~~ 

hat (4) requires expertise or 

 here an issue falls within an agency's primary jurisdiction, the district court enables 
"referral" of the issue to  the agency. ~~~~~~~ 587 U.S. a t  268. As we have explained, 

"Referral" is the term of art employed in primary jurisdiction cases. I n  practice, it 
means that a court either stays proceedings, or dismisses the case without 
prejudice, so that the parties may pursue their administrative remedies. There is 
no formal transfer mechanism between the courts and the agency; rather, upon 
invocation of the primary jurisdiction doctrine, the parties are responsible for 
initiating the appropriate proceedings before the agency. 

n . 3  (citations omitted). 

Qwest argues that the primary jurisdiction doctrine requires "referral" of two issues 

administration, the FCC, rather than the cnurtf should resolve the parties' dispute as to  the 
scope of the Waiver Order--that is, whether, as Qwest would have it, the refund obligation 
was limited to the forty-five-day period in which [*24] Qwest was to  bring its public access 
line rates into compliance with the new services test, or whether, as Davel asserts, the 
obligation was open-ended, continuing until Qwest filed rates which were in fact compliant. 
Second, Qwest argues, whether Davel is entitled to  any refund depends on whether the 
public access line rates Qwest filed prior to  2002 were in fact not compliant with the new 
services test, as Davel alleges. Qwest maintains that this determination will require a highly 
technical application of the new services test, a task within the primary jurisdiction of the 

to the resol.ution of this case; r:-r4- riiaL, A,..- q v v &  contends that, to Li i i i fGri i7 i t j /  of 

state uti!ity commissions and the FCC, 

A. 

~~~~~~o~ ~~~~~~~ Gas CQPf .3d 937, 

doctrine does not apply at  this juncture--that is, when a case is at  the motion to  dismiss 
stage. Davel maintains that it has adequately alleged that the public access line rates Qwest 
filed prior to  2002 were not cost-based, so the threshold issue of whether the rates were 
consistent with the new services test must be resolved in Davel's favor, and it is therefore 
entitled [ * 2 5 ]  to  go forward with its case. Qwest, in contrast, maintains that the proper 
interpretation of an agency order, here the Waiver Order, is an issue which must be decided 
by the agency, regardless of the plaintiffs' factual allegations. n7 

9-6), Davel asserts as an initial matter that the primary jurisdiction 

n7 Qwest additionally contends that the issue of its rates' compliance with the new services 
test may be referred on a motion to  dismiss. Because we conclude that referral of the proper 
construction of the Waiver Order is required, we do not address this contention. 

End Footnotes- - - - - - - - - - - - - - - - - - - - - - - - - -  

http://www.lexis.corn/research/retrieve? in=c2fead3e 1 ed5247aa27c443fl649e2~4&csvc=l.. . 8/25/2006 



Get a Document - by Citation - 2006 U.S. App. LEXIS 21098 Page 14 of 19 

I n  Cost Management, the plaintiff claimed that the owner of the natural gas delivery facilities 
violated its own filed tariff in an effort to monopolize the local natural gas market, in violation 
of the Sherman Antitrust Act. I d  a t  
among others, that the issue whether it had violated the tar i  
jurisdiction of the state utility commission. I d  a t  941p 9 4 8 ~ 4  
jurisdiction doctrine [ * 2 6 ]  inapplicable on the grounds that 
complaint established a violation of the tariff, and thus, on a motion, the issue to be 
referred "must necessarily be resolved in favor of [the plainti t2249. Implicit in this 
conclusion was the recognition that resolving the question whether there was a violation of 
an applicable tariff did not necessarily inv ve complex issues requiring agency expertise. Cf. 
W" Pac., 352 U.S. a t  69;  ~~~~~~ 277 Fx3d 

1. The defendant sought dismissal on the ground, 
hin the primary 

Reading Cost ~~~~~~~~~~ against the background of established Rule  l~~~~~~~ 
jurisprudence, it becomes clear that Cost Management3 primary jurisdiction holding was but 
a straightforward application in the context of the primary jurisdiction doctrine of standard 
principles of pleading applicable to any motion to dismiss. "TUnder these principles, "the 
federal courts may not dismiss a complaint unless 'it is clear that no relief co 
under any set of facts that could be proved consistent with the allegations.' 

~~~~~~ ~~~~~~~ 37 
.AKI 534 U.S. 506, 

~~~~~~~~~~~ v. ~~~~~~ 

I n  the context of the primary jurisdiction doctrine, the analogous question is whether any set 
of facts could be proved which would avoid application of the doctrine. The superordinate 
question governing the primary jurisdiction doctrine is "whether the reasons for the existence 
of the doctrine are present and whether the purposes it serves will be aided by its application 
in the particular litigation." 
on a motion to dismiss depends on the nature of the case. 

__________- 4. Whether this question can be answered 

Where the issues raised by a complaint necessarily implicate policy concerns requiring 
application of the primary jurisdiction doctrine, a federal court may suspend its resolution of 
those issues in favor of their referral to the governing agency. Cost Management by contrast 
did not necessardy involve policy concerns committed to an agency, and our decision there 
simply conforms the primary jurisdiction doctrine with the usual principles that apply on 

complaint do not necessarily require the doctrine's applicability, then the primary 
jurisdiction [ *a$ ]  doctrine may not be applied on a motion to dismiss; if, on the other hand, 
the primary jurisdiction doctrine applies on any set of facts that could be developed by the 
parties, there is no reason to await discovery, summary Judgment, or triai, and the 
application of the doctrine properly may be determined on the pleadings. The Waiver Order 
construction issue in this case, as will appear, is of the latter variety. 

r!==otions to dismiss: i n  other words, where, as in Cost r:lanage.ment; the allegations of the 

B 

The threshold dispute regarding the refund claim centers on whether the Waiver Order 
entitles Davel to the refund, assuming the facts Davel has alleged. Specifically, the parties 
dispute whether the Waiver Order's reimbursement requirement is limited to the forty-five- 
day period of the Order's waiver of the rate filing deadline, or whether the reimbursement 
obligation instead extends indefinitely--that is, until Qwest's NST-compliant rates are on file 
ana effective. Davei contends that the piain ianguage of the Waiver Order provides for an 
open-ended obligation. Qwest maintains, in contrast, that the waiver provided by the order 
was expressly limited to a forty-five-day period, and that it would be absurd to construe the 
~ e i ~ b ~ r s e m e n t  obligation as extending beyond [*2 ] that period. Qwest further contends 
that if, as Davel alleges, it failed to file NST-compliant rates at all during the forty-five-day 
extension provided by the Waiver Order, then the Order's refund obligation never arose, and 
Davel's only remedy was a reparations claim filed with the FCC a t  the time of the missed 
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deadline. Finally, Qwest argues, this threshold dispute over the scope and construction of the 
Waiver Order must be referred to the FCC under the primary jurisdiction doctrine. 

We agree that the primary jurisdiction doctrine requires referral of the threshold issue of the 
scope of the Waiver Order. HB23yBoth this court and the Supreme Court have held that the 
interpretation of an agency order issued pursuant to the agency’s congressionally granted 
regulatory authority falls within the agency’s primary jurisdiction where the order reflects 

ncerns or issues requiring iform resolution. See, e.g., B$B, R.R. 
F,2d 399, 401 ( 9 t h  Cir, 1 1 (holding that the resoluti 
a proper interpretation o ICC  merger order, an issue within ICC’s primary 

; see also Sew, ~~~~~~~ & ~~~~~~e~ CO. vr  ~~~~~~~~~ 359 U,S. 171J 177, 7 
2d 717 ~~~~~~ [*30] (holding that the interpretation of a certificate o 

convenience and necessity issued by ICC to an interstate motor carrier was an issue within 
the primary jurisdiction of the ICC). These decisions are grounded in the central focus of the 
primary jurisdiction doctrine, the desirability of 
federal policy embodied in the agency’s orders. 
“.2d_a$401. 

Given this emphasis on achieving uniformity in policy determination and administration, the 
application of the primary jurisdiction doctrine to the issue of the scope of the FCC’s Waiver 
Order is particularly compelling. The Waiver Order was issued pursuant to the congressional 
mandate that the FCC regulate the payphone industry and, specifically, that i t  provide for 
payphone service providers to receive compensation from interexchange carriers and for 
incumbent local exchange carriers to eliminate cost subsidies for their payphone systems. 
Dave1 observes that the Waiver Order’s plain language may be read as open-ended. Opposed 
to that observation is the argument that, in adopting the Order, the FCC initially 
contemplated [*31] that all local exchange carriers would file NST-compliant tariffs within 
the forty-five-day waiver period. As the current dilemma may not have been contemplated a t  
the outset by the agency, interpreting the Waiver Order requires consideration of policy 
considerations similar to those that gave rise to the FCC’s 1996 and 1997 orders applying the 
new services test to intrastate payphone rates, as well as to the Waiver Order itself. 

More specifically, with the issuance of the Wisconsin Order in 2002, it became apparent that 
any initial expectation of prompt filing of NST-compliant tariffs may not have been fulfilled. 

period beyond the original forty-five-day waiver term--a several-year period in which the 
existence of NST-compliant tariffs was uncertain --would raise policy questions not resolved 
by the Waiver Order itself. Those policy questions include whether applying the refund 
obligation shouid depeiid on whether or not there were good-faith efforts to file cornpliant 
rates; whether future enforcement of tariffs will be impeded by allowing rate payers to 
complain about noncompliant rates [*32] years after the fact; and, conversely, whether a 
narrow construction of the Waiver Order would reward intentional non-compliance with FCC 
orders under the 1996 Act. 

TL I IiLiS; beyonsf issues of initial FCC intent; any application of t h e  Order to the several-year 

We cannot say without addressing such policy considerations how the Waiver Order should 
be applied in the circumstances of this case. How the Waiver Order applies here thus involves 
questions of policy best left to the FCC, the agency that adopted the Waiver Order in the first 
place pursuant to its regulatory authority in this arena. 

i n  addition, the Waiver Order is nationai in scope, affecting iocai exchange carriers ana 
payphone service providers throughout the country, including many industry participants not 
involved in this litigation. For the Order’s reimbursement requirement to be applied 
uniformly, it is the FCC that must construe its scope. We note that there are currently five 
requests for such a construction pending before the FCC. The agency has provided some 
indication that it will determine this issue in due course. See I n  re Implementation of the Pay 
Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 
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1996, Public Notice, New England Public Communications Council, [*33] Inc. Filing of 
Letter from Supreme Judicial Court of Massachusetts Regarding Implementation of the Pay 
Telephone Compensation Provisions of the Telecommunications Act of 1996, 21 F.CX. R. 

e ~~~~~~~~~a~~~~ 

Y 
6 

. I t  is precisely the purpose of the primary jurisdiction doctrine to 
avoid the possibility of conflicting rulings by courts and agencies concerning issues within the 
agency's special competence. At least unless and until the FCC declines to  determine the 
scope of the Waiver Order, questions regarding that scope, including those at  the core of this 
case, are within the agency's primary jurisdiction. n8 

n8 Whether, as Davel maintains, the FCC could decline to  address the scope of its Waiver 
Order, either expressly or by failing to  respond to  the outstanding requests, and, if it does, 
whether the district court could then proceed to  do so, are questions we do not decide. 

We conclude that the issue of the scope of the Waiver Order should be referred to  the FCC. 

c. 

I f  the Waiver Order does entitle Davel to  some relief as a result of Qwest's alleged failure to  
file public access line rates compliant with the new services test by the specified deadline, the 
pivotal question would become whether Qwest's rates between 1997 and 2002 were NST- 
compliant. Until we know whether and, if so, to  what degree the Waiver Order gives rise to  
refund relief for all or  part of the several year period in which Qwest's rates were assertedly 
non- ST-compliant, however, we cannot evaluate this refund claim on its merits. Nor, 
applying our understanding of ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ,  can we determine whether the refund claim 
is s~;fficiefitly fact-depefident that any primary jurisdiction detei-minaticm must await factua! 
development. Consequently, because we have held that the scope of the Waiver Order is 
within the primary jurisdiction of the FCC, we cannot now address whether the issue of 
Qwest's pre-2002 rates' compliance with the new services test is also within the agency's 
prirrrary jurisdiction, and we do not do so. n 9  

n9 Qwest also contends that the determination of whether its pre-2002 intrastate public 
access line rates complied with the new services test is within the primary jurisdiction of the 
state util ity commissions, with which, pursuant to the FCC's Order on Recons., those rates 
are filed. For the same reasons we cannot address whether the issue is within the FCC's 
primary jurisdiction, we cannot address this contention. We thus do not decide the open 
question whether primary jurisdiction referral to  a state agency would be proper in any 
eveiit. See CQSt ~~~~~~~~ 99 F,3d a t  949 n, 12.. 

D. 
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The district court dismissed the case pursuant to  the filed rate doctrine. Davel contends that, 
under the primary jurisdiction doctrine, the appropriate disposition of this case is a stay, not 
a dismissal.  whether to  stay or dismiss without prejudice a case within an 
administrative agency's primary jurisdiction is a decision within the discretion of  the district 

. The court may stay the case and retain jurisdiction or, "if 
disadvantaged, . . . dismiss the case without prejudice." Id. 

The factor most often considered in determining whether a party will be disadvantaged by 
dismissal without prejudice is whether there is a risk that the statute of limitations may run 
on the claims p 

72.. E.3 $_$3. Also, where the court suspends proceedings to give preliminary 
deference to  an administrative agency but further judicial proceedings are contemplated, 
then jurisdiction should ordinari 

agency resolution of threshold issues. ~~~~~~~ 307 Fx3d at  782; 

Here, hecause it dismissed the case on the basis of the filed-rate doctrine, the district court 
did not address whether Davel would be disadvantaged by dismissal, In  particular, the 
district court had no occasion to  consider that Davel's claims are subject to  a two-year 
statute of limitations that began to  run, at  the latest, when Qwest first filed its NST-compliant 
tariffs, so Davel may well lose its claims before the FCC resolves the threshold issues. 

We therefore remand to  the district court to  determine whether to  stay the case or dismiss it  
without prejudice, applying the pertinent factors. 

IV .  Statute of Limitations 

The district court dismissed Davel's claims based on Qwest's fraud protection rates as barred 
by the two-year statute of limitations of 47 U,S.C, fj 4 ~ ~ ~ ~ ~ .  Davel contends this dismissal 
was error because its fraud rate claims did not accrue until Qwest filed NST-compliant fraud 
protection rates with the FCC in 2003. 

The Order on Recons. required the filing of fraud protection tariffs with the FCC by January 
15, 1997. See Order on Recons. P 163. Davel contends, and Qwest does not dispute, that 
Qwest filed no fraud protection [*37f tariffs with the FCC until 2003. During the period 

tariffs Qwest filed with the states. The district court correctly found that, accepting the 
allegations of the complaint as true, Davel had a cause of action against Qwest as soon as 
Qwest missed the federal filing deadline and Davel paid for fraud protection services based 
on the non-compliant rates on file with the state utility commissions, At that time, Davel 
could have brought any claim it had under ~ ~ - - ~ - . ~ . ~ ~ - ~ - ~ . . . - ~ . ~ ~ . ~ ~ ~ - ~ ~ . ~  in district court or with the 
FCC. 

between 1997 and 2003, Dave1 paid Qw& for fraud protection i_in er the rates specified in 

We reject Davel's contention that its cause of action did not accrue until Qwest filed NST- 
compliant rates in 2003, because it had no knowledge until then that Qwest's rates were too 
high. The D.G. Circuit, affirming the FCC, rejected such a contention in similar circumstances 

~ - ~ ~ ~ ~ - ~ - ~ ~ - - ~ ~ - ~ - ~ ~ ~ ~  If  L227 -3 I-[ DLCL 
(rejecting application of a "discovery" f accrual where cause of action was 

predicated on "AT & T's failure to  file and to  charge cost-justified rates"). [*'3 
case, the plaintiff, Sprint, argued that it had no knowledge of its claim based on the payment 
of tariffed rates for teiecommunications services untii the defendant, AT&T, severai years 
later, filed cost data indicating that the rates charged exceeded lawful levels. Idx a t  ~ ~ ~ ~ - ~ ~ .  
Affirming the FCC, the D.C. Circuit held that Sprint was on inquiry notice he claim as soon 
as it had knowledge suggesting the rates might be improper. Id. at- I229 

We find the D.C. Circuit's reasoning on this issue particularly apposite in the circumstances of 
this case. As soon as Qwest failed to  file fraud protection rates with the FCC, i t  was in 
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technical non-compliance with the Payphone Orders, and Davel was on inquiry notice that it 
might be paying excessive rates for fraud protection. n lO I t s  cause of action therefore 
accrued at  that time. The fact that, until Qwest filed its new fraud protection rates in 2003, 
Davel was not in a position to  determine the precise amount of the overchargesI or even 
whether the charges were excessive at  all, does not change this result. H ~ P 9 5  
not wait until the injured party has access to  or constructive knowledge of all the facts 
required [*39] to  support its claim. Nor is accrual deferred until the injured party has 
enough information to  calculate its damages.'' ~~~~~~~ $6 F,3d at  I229 (citation omitted). 
Rather, "once a plaintiff has [inquiry] notice [of its claim], it bears the responsibility of 
making diligent inquiries to  uncover the remaining facts needed to support the claim." I d  a t  
1230. Once Davel was aware that Qwest had missed the federal filing deadline, it was obliged 
to  make reasonable inquiries to determine any possible injury it may have suffered as a 
result. n l l  

- - - - - - - - - - - - - -  Footnotes - - - - - - - - - - - - - - - 
n10 Indeed, as Dave1 recognizes, the Colorado Public Utilities Commission determined in 
1999, based upon a complaint filed in March of 1998, that Qwest's fraud protection rates filed 
in that state were excessive.See Cofo.  one Ass'n v. U.S. West Commc'ns, Inc. I 1999 
WL 632854 (Colo. Pub. Util. Comm'n May 18, 1999). Thus, as in Sprint, publicly available 
information allowed parties similarly situated to  Davel to  discover their cause of action within 
a year of the new regulations coming into effect. 

n l l  We also find it o f  no moment that this case is before us on a motion to  dismiss. Davel's 
own allegations charge that Qwest missed the federal filing deadline, and there is no 
reasonable possibility that it can prove that i t  was not aware of this omission until after 2002. 

This analysis reflects a key difference between the damages claims concerning the fraud 
protection services and the claims based on the Waiver Order. On Davel's construction of the 
Waiver Order, the right to  reimbursement under the Order came into existence only upon the 
filing of NST-compliant rates. On that interpretation, Davel had no right to  reimbursement 

Qwest's alleged violation of the Waiver Order thus accrued thereafter, when Qwest failed to  
pay the reimbursements. I n  contrast, there was no reimbursement order applicable to  the 
fraud protection services, so any cause of  action necessarily accrued when Qwest failed t o  
comply with the Payphone Orders and  Davel was injured as a resuit. 

against Qwert  until Qwest filed CcQr-npliant rates, aiiegerjiy in 2002; and i ts Cause of action for 

Davel's fraud protection services claims are not, however, wholly barred. Qwest's tariff filing 
obligations were ongoing. Each t ime Davel paid the non-NST-compliant state-filed tariff, it 
was injured anew by Qwest's failure to  file the required federal tariff. See EX" ~~~~~~~~~ 

contracts and [* I] coming to  a similar conclusion with respect to  47 
statute of limitations applicable to  actions by carriers). Thus, while the district court was 
correct that the claim for any amounts paid as of May 15, 1997, expired on May 15, 1999, 
amounts paid under non-compliant tariffs within two years prior to  the filing of the complaint 
a re timely . 

corp. Bd, ~~~~~~~~~~~~~ Pnc, -71 F.3d I 1101 $36 Cif-. 1995) (analogizing to  installment 
,S.C, fj 4lS(a) ,  the 

Accordingly, we hold that the fraud protection claims based on non-NST-compliant fraud 
protection rates paid within two years of the filing of Davel's complaint are timely. n12 
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n l 2  Because the parties have raised on appeal no other issues regarding the fraud protection 
claims, our decisionon these claims is limited to  the statute of limitations question. Qwest is 
free t o  raise other available defenses to  these claims on remand. 

V. Conclusion 

SE the dismissal of Davel's fraud protection claims with respect to  fraud 
protection payments made pursuant to non-NST- 
prior to  [*42] the filing of the complaint and RE 
with this opinion. We VACATE the dismissal with 

without prejudice is the appropriate disposition pursuant to the primary jurisdiction doctrine. 

liant rates within the two-year period 
D for further proceedings consistent 
ejudice of Davel's Waiver Order claims 

EMAND the case to  the district court for a consideration whether a stay or dismissal 
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EXHIBIT 2 

PUBLIC ACCESS LINE REVIEW BY STATE COMMISSIONS (IN NORMAL COURSE 
OR AS A RESULT OF PAYPHONE PROVIDER COMPLAINTS) 

The following summarizes Qwest’s payphone access line (“PAL”) state tariff activity between 
1997 and 2003. 

State: Arizona 
Proceedings: Docket No. T-0 10 15A-97-0024, et al., Decision No. 6 1304 (1 2-3 1-98). 
Result: In 1997 and 1998 the Arizona Corporation Commission (“ACC”) opened an 
investigation into the local exchange carrier rates for payphone services for Qwest (U S WEST) 
as a result ef tariff revisions made in January 1997. The Arizona Payphcne Association (“APA”) 
was granted intervention in this investigation on Feb. 11, 1997. On Nov. 4, 1998, the ACC staff 
and the APA reached a settlement agreement. On Dec. 3 I ,  1998, the ACC adopted this 
settlement agreement and ordered the reduction of Qwest’s PAL rates (effective Jan. 8, 1999) to 
the level of its flat-rated business rate retroactive to Apr. 15, 1997. The ACC concluded that 
“[tlhe rates and charges contained in the Agreement are just and reasonable and in compliance 
with all state and federal law.” 

On Mar. 30, 200 1, the APA joined other parties and Qwest in a settlement of Docket No. T- 
01051B-00-369, which settled Qwest’s rate case. The PAL rates were agreed to be set at the 
flat-rated business rate in that stipulation. This stipulation was approved by the ACC in its 
Decision No. 63487. In this decision the ACC approved PAL rates recommended by the APA as 
“just and reasonable.” 

On Feb. 10, 2003, Qwest filed tariff revisions to reduce rates for PAL services. This filing was 
opposed by Arizona Dialtone (a competitive local exchange carrier (“CLEC”)) on the basis that 
the proposed rates were too low and were not just and reasonable for that reason. On Mar. 1 1, 
2003 the ACC suspeiided the filing. On Nov. 14, 2003 the ACC staff filed a report 
recommending approval of the filing. On Dec. 9, 2003 the ACC issued its decision approving 
the filing on an interim basis pending a hearing. On Jan. 20, 2004, Qwest filed testimony and a 
confidential cost study in compliance with a procedural schedde. On Feb. 3,2004, Arizona 
Dialtone filed a letter withdrawing from the hearing part of the proceeding. On Feb. 5,2004, 
Qwest filed a Request for Order Vacating Hearing and Approving Pennanent Rates (“the 
Motion”). On Feb. 6,2004 APA filed its Joinder in Qwest’s Motion. At a procedural 
conference on February 26, Qwest argued that the only party who had opposed Qwest’s 
proposed rates had now indicated that it did not intend to participate at the evidentiary 
proceeding, thereby leaving no factual issues to be resolved. The APA joined in the Motion, 
indicating that it supported the staff repoi-t and that there was evidence in the proceeding to allow 
the interim rates to be made permanent. Staff joined in support of the Motion. In its Decision 
No. 66890 on Apr. 6, 2004, the ACC determined that sufficient evidence was contained in the 
record to find that the interim rates should be made permanent and not subject to true-up. 



State: Colorado 
Proceedings: Docket No. 98F-l46T, Decision No. C99-497, complaint against U S WEST 
Coinin. Inc., by the Colorado Payphone Association (“CPA”). Original Decision adopted May 4, 
1999, on Reconsideration adopted July 14, 1999 (Decision No. C99-765). 
Result: The Colorado Public Utilities Commission (“CO PUC”) reviewed PAL rates and 
associated PAL features on a complaint filed by the CPA. The CO PUC disagreed with CPA’s 
assertion that costs should be based on Total Element Long Run Incremental Cost (“TELRIC”) 
based prices for unbundled network elements (“UNEs”). However, it agreed with the CPA that 
U S WEST’S PAL and feature rates were priced too high aiid ordered a PAL reduction to the 
price of a two-way trunk service (similar to a flat-rated business line). The CO PUC found that 
“the price to cost ratios for PAL service, as indicated in USWC’s fully allocated cost study, are 
excessive.” The CO PUC also required that if the price of two-way trunks were to be lowered 
that the PAL rates fellow that same pricing. Additionally, the CO PUC ordered that “if the FCC 
issues future specific directives regarding the pricing of payphoiie service USWC will be 
directed to subinit appropriate aid timely f i h g s  with this Comlnissioii to compljj with such 
directives.” This last provision resulted in the issuance on Apr. 24,2002 by the CO PUC staff of 
a letter to Show Cause why the CO PUC should not take action against Qwest regarding the 
Federal Coinrnunicatioiis Commission’s (“Commission” or “FCC”) Order, FCC 02-25 released 
Jan. 3 1,2002 (“Wisconsin Order”). Owest filed revised tariff sheets with the CO PUC on June 
11,2002. On July 10,2002, the CO PUC approved Advice Letter 2922 that reduced the rates for 
PALs and fraud protection with an effective date of July 15, 2002. 

State: Idaho 
Proceedings: General rate group revisions each year 1997-200 1. 

PAL rates to change slightly each of the years 1997, 1998, 1999,2000 and 2001. 
esult: Minor rate changes due to de-averaging and expansion o f  local free calling areas caused 

Effective Dec. 13, 2002, Qwest reduced its PAL rates in a manner that reflected the guidelines in 
the Commission’s Wisconsin Order. 

State: Iowa 
Proceedings: Docket No. INU-99-1 (July 30, 1999). 
Result: The docket was established on complaints from Pay Phones Concepts, h c .  regarding 
the prices of PALs. Specifically, the company alleged that the rates exceeded the Commission’s 
“new services” test. The Iowa Utilities Board (“IUB”) initiated a generic iiivestigation tliat 
included multiple local exchange carriers in Iowa. The Iowa Payphone Association filed 
coininents questioning whether U S WEST’S PAL rates were sufficient’ to “cover all the costs of 
providing pay phone service.” The IUB declined “the Complainaiit’s invitation to initiate a 
further investigation into payphone line rates. Each of the rate-regulated LECs has made at least 
aprima facie showing that its existing rates for a pay telephone line are consistent with the 
applicable FCC requirements.. . .” The IUB concluded that “(t)liere does iiot appear to be any 
reasonable basis for further investigation.” 

1 These allegations suggested that Qwest’s PAL rate was too low to recover its forward looking 
costs. 
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Qwest made reductions in its PAL rates in 1998 and 2000 as part of general rate proceedings. 

On Oct. 3, 2002, Qwest filed with the IUB a proposed tariff reflecting further reductions in PAL 
rates pursuant to its application of the guidelines in the Commission’s Wisconsin Order. The 
IUB suspended the request on Oct. 30,2002, but on a reconsideration request by Qwest, the 
Board reversed its suspension and allowed the proposed rates to become effective on Nov. 7, 
2002 (Docket No. TF-02-509). 

State: Minnesota 
Proceedings: Docket No. P-42 1/C-95- 1036 (Nov. 27, 1996) and Docket No. P-42K-98-786 
(Feb. 4, 1999 and Reconsideration denied Aug. 2, 1999). 
Results: In its investigation of PAL rates in 1996 (Minnesota Independent Payphone 
L4ssociation (“MIPA”) complaint filed Oct. 5, 1995), the Minnesota Public Utilities Cominlssion 
(“MN PUC”) granted the requests of the payphone providers and ordered Qwest (U S WEST) to 
unbundle features (not TU?==Es) from its PAL service so that those retail featwre services became 
available to be purchased individually, and ordered Qwest (U S WEST) to provide flat-rated 
business service to payphone providers that preferred that service2 to connect payphones to the 
network. Also, the MN PUC ordered Qwest to offer its flat-rated business lines to payphone 
companies at the CLEC wholesale discount of 2 1.5%. (The MN PUC had previously ordered 
that the discount was not available for PAL service.) 

Members of the MIPA filed complaints on June 9, 1998 alleging that Qwest had not made a new 
feature (ANI ii 70) available with flat-rated business services used with payphones. They asked 
that Qwest be ordered to refund the difference between the rate for PAL service with the ANI ii 
70 feature and the new unbundled ANI ii 70 service, or in the alternative, allow the wholesale 
discount of 21.5% on PAL service (which includes the ANI ii 70 feature). On Feb. 4, 1999, the 
MN PUC ordered Qwest to convert all flat-rated business services used with payphones to PAL 
service within 90 days, and offer the 21.5% discount to payphone providers for its PAL service. 

Effective Dec. 3,2002, Qwest further reduced its PAL rates in order to reflect the guidelines 
specified in the Commission’s Wisconsin Order. 

State: Montana 
Proceedings: Docket No. D96.12.220, Order No. 5965c (Aug. 26, 1998). 

esult: In Qwest’s (U S WEST’S) general rate restructure, the issue of PAL rates was discussed 
at length. The Northwest Payphoiie Association (“NWPA”) intervened and took an active role in 
the proceedings. The Montana Public Service Commission’s (“MT PSC”) final order devoted 
approximately half of its text to the topic (32 of 59 paragraphs). The MT PSC concluded that the 
company’s PAL rates and its payphone features satisfy the Commission’s “new services” test. 
On Oct. 1, 1998, the NWPA filed in Montana’s First Judicial District Court, Lewis and Clark 
County, contesting the MT PSC’s decision. On Jan. 19, 1999, U S WEST and NWPA submitted 
for approval by the MT PSC an agreement settling judicial review proposing new tariffs with 

Flat-rated business line rates were lower than PAL rates and were previously unavailable to 
payphone providers for connection to payphones. At the payphone providers’ request, the r\/pN 
PUC eliminated this restriction. 
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State: Oregon 
Proceedings: UT 125/Phase II (Reconsideration denied Jan. 8,2002). 
Result: In the rate case, the Oregon Public Utilities Commission (“OR PUC”) approved 
Qwest’s (U S WEST’s) PAL rates as compliant with the Commission’s “new services” test at the 
level of the flat-rated business rate. This decision was upheld by the Circuit Court of the Third 
Judicial District in Oregon but overturned by tlie state Circuit Court on appeal. The issue has 
been reinaiided to the Oregon Coinmission who is investigating the issue. Qwest’s position is 
that the proceeding is entirely prospective. Payphone provider intervenors claim otherwise. The 
Oregon Coininission has written to tlie FCC for assistance on the so-called “waiver” issue, 
whereby payplione providers claim that certain Bell Operating Companies waived their federal- 
and state-filed tariff and retroactive ratemaking defenses in perpetuity in 1997 when some of 
those companies filed new “dumb” PAL tariffs between April 4 and May 19, 1997. 

Effective Mar. 17, 2003, Qwest reduced its PAL rates ir, a manner that reflected the guidelines in 
the Commission’s Wisconsin Order. 

State: South Dakota 
Proceedings: Revision to Qwest (“U S WEST”) tariff, TC97-006 (Smart PAL). 
Results: The South Dakota Public Utilities Commission (“SD PUC”) opened an investigation of 
Qwest’s (‘TJ S WEST’s”) “smart” PAL tariff at the request of a payphoiie provider. The SD 
PUC held a hearing and heard testimony froin interested parties. After reviewing the evidence, 
the SD PUC reviewed the margins for “basic’7 PAL and “smart” PAL service and noted that the 
margins were the same and concluded that “the prices and terns and conditions contained in the 
Smart PAL tariff are fair and reasonable.” The SD PUC also opened another proceeding at the 
request of AT&T and MCI to consider tlie subsidies that may have been included in local rates 
(see discussion below). 

Effective Dec. 2, 2002, Qwest reduced its PAL rates in a manner that reflected the guidelines in 
tlie Cominission’s Visconsin Grder. 

State: Utah 
Proceedings: D ~ c k e t  Xo. 97-049-08 (General Rate Case), Docket No. 01-049-43 (2001 Price 
Cap), Docket No. 02-049-36 (2002 Price Cap), Docket No. 03-049-30 (2003 Price Cap), Docket 
No. 04-049-62 (2004 Price Cap). 

esults: From the General Rate Case with reductioiis in PAL rates in 1998 and aimual 
reductions in Price Cap rates for PALS in 2001 through 2004, Qwest has reduced its PAL rates in 
a manner that reflected the guidelines in the Commission’s ~ i s c o n s i ~  Order. 

State: Washington 
Proceeding: Docket No. UT-950200 (Rate Case). 
Results: In its Twenty-fourth Supplemental Order (Jan. 30, 1998) the Washington Utilities and 
Transportation Coinmission (‘‘-WVKY) approved Qwest’s (U S -WEST7 s) compliance tariffs 
which included reductions in its PAL rate. The WUTC found that the PAL rate was “lower as a 
result of this order than if was as a result of the earlier imputation docket, which found 110 price 
squeeze at the then-current business line rate.” (Fifteenth Supplemental Order.) 
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Effective Aug. 28,2003, Qwest hrther reduced its PAL rates in a manner that reflected the 
guidelines in the Commission’s Wisconsin Order. 

State: Wyoming 
Proceedings: Docket No. 70000-TR-99-480 (1 999 Price Plan). 
Results: Qwest (U S WEST) reduced its PAL rates among other rates in its 1999 Price Plan 
proceeding. As required by the Wyoming Telecoin Act, Qwest’s (U S WEST’S) rates are based 
upon Total Service Long Run Incremental Cost (“TSLRIC”) studies approved by the Wyoming 
Commission. In its decision of September 16, 1999, the Wyoming Commission found that 
Qwest’s (U S WEST’S) PAL rates were in “full compliance with the TSLRIC pricing 
requirements of the Wyoming Telecoinmunications Act of 1995” (paragraph 135). And the 
Wyoming Commission ccncluded that prices fer “Public Access Line pricing. . .constitute well 
reasoned and proper applications of the Act and the evidence to reach an acceptable pricing 
result” @aEigapli 14 1). 

Effective Dec. 13,2002, Qwest further reduced its PAL rates in a manner that reflected the 
guidelines in the Commission’s Wisconsin Order. 

REVIEW OF SUBS DIES BY STATE COMMISSIONS (AS T E RESULT OF 
IXC ACCESS COMPLAINTS) 

State: Washington 
Proceedings: Docket No. UT-970658, multiple Orders culminating in the Seventh 
Supplemental Qrder Approving U S WEST Communications, Inc., Compliance Tariff Filings 
and Directing Refunds, May 1, 2002. 
Result: The WUTC found in its Fourth Supplemental Order, (Sept. 11, 1998), on the basis of a 
complaint filed by AT&T and MCI that Qwest (U S WEST) had subsidies related to its 
payphone operations coming from its intrastate switched access common carrier line rates in the 
amount of $874,076 per year. Upon receipt of the Court of Appeals of the State of ’flashingtun 
Decision (Unpublished) on July 9,2001 affirming the WUTC action (No. 463 17-94), the 
Commission ordered Qwest to reduce its intrastate switched access common carrier line rates 
a d  r e k d  excess billings back to April 15, 1997 to hterexchange carrier (“IXC”) n l  stcmers. 
Qwest complied and made the appropriate refunds and rate reductions. 

State: Utah 
Proceeding: Docket No. 97-999-05 (Aug. 19, 1997). 
Result: On April 14, 1997, MCI and AT&T requested that a generic investigation by the Utah 
Public Service Cornmission (“UT PSC”) determine whether all Utah local exchange carriers had 
complied with the Commission’s payphone requirements. The UT PSC denied the request 
noting that the Commission’s requirement was placed on the local exchange carriers, not state 
commissions; that if there were issues with individual state tariffs of the local carriers the IXC’s 
could file complaints against each carrier; and instructed the two IXCs to approach the 
Coininission if they believed that the local exchange carriers’ rates were not in compliance with 
the Commission’s Payphone Orders. There is no indication that further action was taken on this 
issue by MCI and AT&T. 
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State: South Dakota 
Proceedings: TC97-039. 
Result: The SD PUC opened an investigation at the request of AT&T and MCI to determine 
compliance by all South Dakota ILECs with the Commission’s Puyphone Orders. The SI> PUC 
solicited comments froin all parties. On May 4, 1998, the SD PUC closed the docket. The SD 
PUC relied upon the Commission’s Order in Docket 96-128, (Mar. 9, 1998) that “there are no 
state or federal certification requireinents once LECs have certified” that they are in compliance 
with the Commission’s Puyphone Orders. There is no record of subsequent filings on the matter 
by AT&T or MCI. 

State: Wyoming 
Proceeding: Docket No. ’78000-97-325 et al., General Order 79 (Sept. 17, 1997) 
Result: The proceeding was initiated by complaints filed by AT&T and MCI on Apr. 1 1, 1997. 
After an evidentiary proceeding with vdnesses from six local exchange carriers and the two 
1x0, the Wyoming Public Service Commission concluded that there were no subsidies in the 
local carriers’ intrastate rates related to payphone matters and that the PAL rates complied with 
the law and were approved. 

State: Nebraska 
Proceedings: Application No. C-15 19, Order (Aug. 3, 1999). 
Result: An emergency petition was filed by MCI and AT&T regarding the compliance by 
Qwest (U S WEST) with Orders from the Commission on payphone matters. On Jan. 20, 1999 
the Coininission ordered rate rebalancing for U S WEST that resulted in increases in basic 
services and reductions in intrastate switched access rates. On Aug. 3, 1999, the Cominission 
accepted a stipulation between U S WEST, AT&T and MCI that stated that the parties had 
resolved their issues and that the emergency petition should be dismissed. The Commission, 
however, continued to investigate prices for PALS and established a new docket for that 
investigation. On Aug. 3 1, 1999, the Commission opened Application No. C-2112iPI-30 to 

described above in the section dealing with Nebraska’s PAL rates. 
iiiv-esiigaie tecliiiicaf aiid pi-iciilg iss-fies for pay-phone sei-vices. Tfiis fui-ifiei- pi-oceediiig is 
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ATTACHMENT 3 



U S WEST Commurpications, fnc. 
1801 c m i a  sheet, suite 4730 
Denver, Colorado 80202 
303 896-4811 
Facsimile 303 8966378 

Frank H. Hatzenbuehler 
Vice President 

May 20,1997 

Name 
Title 

Street Address 
City, State, Z ip  

Company 

Dear Mr./Ms.. Name: (Carriers with Interim Compensation Obligations - see attached 
list) 

In response to the FCC's implementation requirements for Section 276 of the 
Telecor~munications Act of 19% regarding the new- rules and policies governing 
the payphone industry, U S WEST Comw-unications ('V S WEST") hereby 
certifies that it has met all the requirements of the FCC to receive payphone 
compensation from carriers in d l  of its states except The seven 
requirements for eligibility were initially set forth by the Commission in 
paragraphs 131 and 132 of the Reconsideration Order in the Pavphon. 
~ e c l ~ ~ ~ ~ f ~ ~ a t ~ ~ ~  Proceeding, and have been darified and modified by subsequent 
Orders. U S WEST certifies that: 

1. It has an effective cost accounting manual (CAM) filing. (Attachment A) 
2. It has an effective GCL tariff reflecting a reduction for deregulated payphone 

cua L a  allu 1 additional multXm S t h s ~ k i  h e  charge (SLC) 
revenue. (Attachment A) 

3. It has effective intrastate tariffs reflecting the removal of charges that 
recover the costs of payphones and any intrastate subsidies. (Attachment B) 

4. It has deregulated and reclassified or transferred the value of payphone 
customer premises equipment ("CPE") and related costs as required in. the 
Report and Order. (Attachment A) 

5. It has in effect intrastate tariffs for basic payphone services (for "dumb and 
"smart" payphones), (except for New Mexico where the tariff for dumb 
payphones (Smart PAL) is still pending apprQva1~. ( A ~ a c ~ e n t  C) 

---Le ,,A ,Afl,,Lf,, 

The eligible states are Arizona, Golorado, Idaho, Iowa, 
Oregon, South Dakota, Utah, Washington, and Wyoming. 
(fnnrt PAL) is st31 pending in New Mexico. 

Atm3ments A tbugh D contain specific ~ ~ o ~ a t i ~ n  as ciateci with U S -WESTS compliance with the 
FCC's requirements for compensation 

Mondtana, Nebraska, North Dakota, 
of the tariff f6t "'dwnb" payphone service 
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6. It has in effect intrastate and interstate tariffs for unbundled functionalities 
associated with those lines. (Attachments A & D) 

7. It has an approved comparably efficient interconnection (GEL) plan for basic 
payphone services and unbundled functior;a!ities. (Attachment A> 

In addition, U S WEST certifies that it has effective intrastate payphone services 
tariffs which are cost-based, consistent with the requirements of Section 276, 
nondiscriminatory and consistent with Computer III guidelines. Pursuant to the 
Commission’s limited waiver of the ”new services” test granted in its Order of 
April 15, 1997 (DA 97-805), U S WEST has filed any rate changes required in the 
existing intrastate tariffs for unbundled functionalities to achieve compliance 
with the “new services’, test. 

Accordingly, U S WEST is in full compliance with the applicable requirements as 
set forth in the Payphone Orders. It is, therefore, eligible to receive flat rate 
interim compensation and per call compensation from carriers as of April 15, 
1997, in I3 of its 14 States and on the first day following certification eligibility i n  
New Mexico. 

In order to effectuate the FCC‘s interim compensation provisions, U S WEST will 
bill carriers per payphone, per month, the amounts specified in Appendix F of the 
Payphone Order. 

Sincerely , 

Frank IC. Hatzenbuehler 
Vice President Markets Pricing & Regulatory Support 
kT S INEST Corununications 

Attachments 

cc: Tom Bystrzycki, U S WEST Minnesota Public Utilities Commission 
Montana Public Service Commission 
Nebraska Public Service Commission 
New Mexico Public Utility Commission 
North Dakota Public Service Commission 
Oregon Public Utility Commission 
South Dakota Public Utilities Commission 
Utah Public Service Commission 
Wyoming Public Service Commission 

David Anastasi, U S WEST 
Regina Kenney, FCC 
Mary Beth Richards, FCC 
John B. Muleta, FCC 
Michael Carowitz, FCC 
Arizona Corporation Commission 
Colorado Public Utilities Commission 
Idaho Public Utilities Commission 
Iowa Utilities Board 
Washington Utilities and Transportation Com-mission 



INTERIM COMPENSATION 0 
U S WEST Certification Letter Distribution 

AT&T Communications, lnc. 
ALASCOM, Inc. 
MCi Teiecom mu nicat ions Cop. 
Sprint Com munications Co. 
LDDS WORLDCOM 
Frontier Communicat~ons Services 
Frontier Communications International, Inc. 
Frontier Communications of the North Central Region 
Frontier Communications of the West, hc. 
Cable & Wireless Communications, Inc. 
LCI International Telecom Corp. 
Excel Telecommunications, Inc. 
TeIco Communications Group, Inc. 
Midcom Communications, Inc. 
Vel-Save, Inc. 
US. Long Distance, Inc. 
VarTec Teleco m, f nc. 
GE Capital Communications Services Corp. 
General Communication, Inc. 
MFS Intelenet, lnc. 

Corn mu nicat io n Te I esyste m 1 n te rnati o n ai 
Oncor Communications, inc. 
The Furst Group, inc. 
American Network Exchange, Inc. 

Business T€i€CGl"R: InC. 



ATTACHMENT A 

6.) Interstate Tariffs for 
Unbundled Features 

7.) CEI Plans 

U S WEST ~ommuni~ations 

~ 

1 /I 5/97 Public Notice released Transmittal Nos. 301, 823 
and 826, Tariff FCC No. 5 Revised 41-1 4/97 411 5/97 

Order released 
1/6/97 411 5/97 (DA 97-796) 

I FEDERAL FILING R E Q U ~ R ~ ~ E ~ ~ S  I 
FCC 

Re auirem e n t Filed 
Approved/ 

lmdemented 
Tariff 

Transmittal 

1 .) Cost Allocation Manual 
(CAM) 9/1/96 911 I96 

1 Adjustment made with 
RM81 81 filina 

2.) Interstate CCL Tariff I /I 5/97 
Public Notice released Transmittal No. 823, I 4/15/97 I Tariff FCC No. 5 

4.) Deregu lat ion/Reclassificat ion 
of Pawhone CPE N/A I 4/15/97 N/A 

511 9/97 



ATTACHMENT B 

U S WEST Communications 

State Filing Requirements 

13.) Intrastate Subsidy Removal 
Elimination of 

ustment to Rates 
Explicit Pa yphone 

Intrastate application of requirement adjusted in pending 

N/A No Subsidv Not Atmlicable 

N/A No Subsidv 

* A specific analysis of payphone revenue to costs shows there is no payphone subsidy. 
No adjustment to current rates required because current intrastate CCL charge is below the 
current adjusted revenue requirement. 

5/19/97 



ATTACHMENT C 

Washington 

U S WEST Communications 
State Filing ~ e ~ u i r e ~ e n t s  

5.) Payphme Services Intrastate Tariif Filings 

Approved 4/23/97 

Approved 4/23/97 
Idaho - North 1/15/97 Effective 4/15/97 Advice No. 97-02-N 

Idaho - South 1 /1 5/97 Effective 4-11 5/97 Advice No. 97-01-S 

Approved 3/12/97 
1 /I 5/97 Effective 4/15/97 Advice No. 2825T 

Approved 2/6/97 
lowa 1/15/97 Effective 411 5/97 Advice No. 1444 

Malhuer 1/15/97 Effective 4/15/97 Advice No. 97-04-C 
I 

M inn e sota 1/15/97 Effective 4/15/97 Docket P421/EM-97-93 

New Mexico 1 / I  5/97 Pending Pending 

Effective 4/15/97 

511 9/97 

I 



ATTACHMENT D 

U S WEST Communications 
Filing Req uirernents 

6.) Unbundled Features and Functions 

Answer Supervision - Tariff FCC No. 5, 

Tariff FCC No. 5, 

Tariff FCC No. 5, 

Page 1 of 2 5/ 1 9/ 97 

I 



ATTACHMENT D 

Answer Blocking for 
Supervision - IUXXXl+/ International 

State Line Side 7UXXXUl I +  Blocking 
Job 2320R Job 2867R/3941 T 

Billed 
Number 

Screening 
Job 2612R/3693T 

Page 2 of 2 5/19/97 

I 



U S WEST Communications Group 
1801 California Street Suite 4450 
Denver, GO 80202 
Phone 303 896-481 1 
Fax 303 965-1310 

Frank Hatzenbuehler 
Vice President 
Pricing & Strategy 

November 12, 1997 

Name 
Title 
Company 
Street Address 
City, State, Zip 

Dear Mr./Ms. Name: 

The purpose of this memo is to serve as a follow-up to my letter of May 20, 1997 
regarding U S WEST Communication’s (“U S WEST”) payphone certification (a 
copy of that letter is attached). 

This serves to inform you that in Order 97-69-TC, on August 21, 1997, the New 
Mexico Public Utility Commission approved, retroactively to April 15, 1997, U S 

ST’s intrastate tariff for basic payphone services (checklist item 5).23 This action 
makes U S WEST eligible for interim compensation in New Mexico from April 15Ih 
going forward. Atfach~ent Z from the May 20, i 997, ietter has been updated to 
reflect this change. 

Accordingly, U S WEST is in full compliance with the applicable requirements as set 
forth in the Payphone Orders and is eligible to receive flat rate interim compensation 
from carriers as of April 15, 1997, for U S WEST-owned payphones in all of its 14 
state telephone service area. All past bills will be revised to include New Mexico 
payphones. Interim compensation will continue to be billed on the basis of the 
amounts specified in Appendix F of the Payphone Order until the FCC modifies 
these amounts in its remand proceeding in response to the U.S. Court of Appeals 
payphone decision. At that time, interim compensation amounts will be subject to a 
“true-up” to comply with the FCC’s decision on remand. 

The Order also explicitly stated that there are no payphone subsidies. 23 

I 



In addition, attached is a matrix to supplement the information on the “new services” 
test included in the May 20 letter (Attachment E). If you have any questions 
regarding this letter, piease direct any future correspondence to Robert idcGinnis, 
Director Markets Regulatory, 1600 Bell Plaza, Room 3006, Seattle, WA, 981 91. 

Frank kl. Hatzenbuehler 
Vice President Markets Pricing & Strategy 
U S WEST Communications 

Attachments 

cc: Tom Bystrzycki, U S WEST 
David Anastasi, U S WEST 
A, Richard Metzger, JrCg FCC 
John B. Muleta, FCC 
Robert Spangler, FCC 
Greg Lipscomb, FCC 
Arizona Corporation Commission 
Co I o rado P u b I ic U ti I it ies Corn rn iss io n 
Idaho Public Utilities Cornmission 
Iowa Utilities Board 
~jnnesota Public Utilities Commission 
Montana Public Service Commission 
Nebraska Public Service Commission 

North Dakota Public Service Commission 
Oregon Public Utility Commission 
South Dakota Public Utilities Commission 
Utah Public Service Commission 
Washington Uti lit ies and Transport at ion Corn m iss ion 
Wyoming Public Service Commission 

New Mexico Public !JffP.y r’210mm&$$ion 

t 



U S WEST Communications, Inc. 
2801 California Street, Suite 4730 
Denver, Cobrado 80202 
303 896-4311 
Facsimile 303 896-6378 

F a n k  H. Wenbuehier 
V k a  Preskkint 

May 20,1997 

Name 
Title 
Company 
Sfreef Address 
City, State, Zip 

Dear Mr./Ms.. Name: (Carriers with Interim Compensation Obligations - see attached 
list ) 

In response to the FCC‘s implementation requirements for Section 276 of the 
Telecommunications Act of 1976 regarding the* new rules and policies governing 
the payphone industry, U S WEST Communications (‘‘U S WEST”) hereby 
certifies that it has met 1 the requirements of the FCC to receive payphone 
compensation from carriers in all of its states except The seven 
requirements for eligibility were initially set forth by the Commission in  
paragraphs I31 and 132 of the ~ in the Payphone 
1 and have been clarified and modified by subsequent 
Orders. Specifically44 U S WEST certifies that: 

I. It has an effective cost accounting manual (CAM) filing. (Attachment A) 
2. It has an effective CCL tariff reflecting 2 reduction for deregulated payphone 

costs and reflecting additional multiline subscriber line chkge (SK) 
revenue. (Attachment A) 

3. It has effective intrastate tariffs reflecting the removal of charges that 
recover the costs of payphones and any intrastate subsidies. (Attachment Bj 

4. It has deregulated and reclassified or transferred the value of payphone 
customer premises equipment (“CPE”) and related costs as required in the 
Report and Order. (Attachment A) 

5. It has in effect intrastate tariffs for basic payphone services (for ”dumb” and 
“smart” payphones), (except for New Mexico where the tariff for dumb 
payphones (Smart PAL) is still pending ap roval). (Attachment C) 

d3 The eligible states are Arizona, Goloradio, Idaho, Iowa, Minnesota, Moxltana, Nebraska, North Dakota, 
Oregon, South Dakota, Utah, Washington, and Wyoming. Approval of the tarif?€ for “dumb” payplzom service 

Attachments A through I3 contain specfic information associated with U S WEST’S compliance with the 
(pm- p a )  :fi sAdl Fdng hx ?%ew- fL&yi@o* 

FCC’s requirements for ~~~~0~ 



6. It has in effect intrastate and interstate tariffs for unbundled 
associated with those lines. (Attachments A & D) 

f unc tionali ties 

7. It has an approved comparably efficient interconnection (CEI) plan for basic 
payphone services and unbundled fernctionalities. (Attachent A) 

In addition, U S WEST certifies that it has effective intrastate payphone services 
tariffs which are cost-based, consistent with the requirements of Section 276, 
nondiscriminatory and consistent with Computer If[ guidelines. Pursuant to the 
Commission's limited waiver of the "new services" test granted in its Order of 
April 15, 1997 (DA 97-805), U S WEST has filed any rate changes required in the 
existing intrastate tariffs for unbundled functionalities to achieve compliance 
with the "new services" test. 

Accordingly, U S WEST is in full compliance with the applicable requirements as 
set forth in the Payphone Orders. It is, therefore, eligible to receive flat rate 
interim compensation and per call compensation from carriers as of April 15, 
1997, in 13 of its 14 States and on the first day foIlowing certification eligibility i n  
New Mexico. 

In order to effectuate the FCC's interim compensation provisions, U S WEST will 
bill carriers pcr payphom, per month, the amounts specified in Appendix F of the 
Paphone Order, 

Sincerely, 

Frank H. Hatzenbuehler 
Vice President Markets Pricing & Regulatory Support 
U S WEST C o m ~ ~ n ~ c a t i o n s  

cc: Tom Bystrzycki, U S MrEST Minnesota Public Utilities Commission 
Montana Public Service Commission 
Nebraska Public Service Commission 
New Mexico Public Utility Cornmission 
North Dakota Public Service Cornmission 
Oregon Public Utility Commission 
Soluth Dakota Public Utilities Commission 
Utah Public Service Commission 
Wyoming Public Service Commission 

David Anastasi, U S WEST 
Regina Kenney, FCC 
Mary Beth Richards, FCC 
John B. Muleta, FCC 
Michael Carowi tz, FCC 
Arizona Corporation Commission 
Colorado Public Utilities Commission 
Idaho Public Utilities Commission 
Iowa Utilities b a r d  
Washington Utilities and Transportation Commission 

I 



ATTACHMENT C 

EST Communications 
State Filing Requirements 

10/24/97 

I 



ATTACHMENT E 

Answer Blocking for Bilie d Basic Basic Smart 
Supervision - I O X X X f  +/ International Number PAL PAL PAL 

State Line Side fOXXXO? I +  Blocking Screening Flat Measured Flat 

U S WEST Communications 
State Filings 

Smart 
PAL 

Measured 

NIA - Service not available 

* Rate adjustment fifing S16197, withdrawn 6125197, Advice No, Z66T 

** Rate below new service test level, adjusted rate filed 511 6/97, Approved 6/1 OB7, Effective 6/15/97, Advice No. 97-064 
fc Ratite Gebw i i e ~  service test ievei, adjij.iisied r& filed WC237, Docket Q%.i2.Z?G 

i 9 / i  7/97 

I 


